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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the action of the Commission in ordering 
Music to refrain from operating during pre-sunrise hours 
constitutes a modification of its station license within the 
meaning of Section 316 of the Communications Act or a 
“withdrawal, suspension, revocation or annulment of any 
license” within the meaning of Section 9(b) of the Admin¬ 
istrative Procedure Act, requiring the utilization of the 
procedures required by those sections. 

2. Whether it was a proper and lawful interpretation of 
its Rules and Regulations for the Commission to conclude 
that Music’s pre-sunrise operation caused “undue inter¬ 
ference” to Great Trails when such operation caused in¬ 
terference within Great Trails’ “nighttime” normally pro¬ 
tected contour at a time when Great Trails was actually 
broadcasting, and when Great Trails complained of such 
interference. 

3. Whether it was proper for the Commission without 
considering the nature of the program service rendered 
by Music during pre-sunrise hours, or comparing it with 
that provided by Great Trails to order Music to cease pre¬ 
sunrise operation despite the fact that prior to the instant 
complaint Great Trails had been suffering the interference 
caused by Music without complaint to the Commission 
since Music commenced operation. 
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IN THE 


United States Couit of Appeals 

; 

For The District of Columbia Circuit 


No. 12,051 


MUSIC BROADCASTING COMPANY, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee; 

GREAT TRAILS BROADCASTING CORPORATION, 

Intervenor . 


Appeal from the Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal (J.A. 1-4) 1 by Music Broadcasting 
Company (hereinafter referred to as Music), licensee of 
Radio Station WGRD, Appellant, pursuant to Section 


i The Joint Appendix is cited herein as ‘ ‘ J. A, 



402(b) (5) of the Communications Act of 1934, as amended, 
(47 U.S.C. Sec. 402(b) (5)) 2 from (1) an order of the Fed¬ 
eral Communications Commission (hereinafter referred to 
as Commission), released December 29, 1953, modifying, 
without hearing, the station license of Station WGRD and 
revoking a portion thereof by requiring that Station to 
cease operations prior to sunrise, pending further proceed¬ 
ings that might make the cessation of such operation per¬ 
manent, and (2) an order of the Commission, released 
January 7, 1954, refusing to stay the order of December 
29, 1953, insofar as it required Station WGRD to cease 
operations prior to sunrise, pending such further pro¬ 
ceedings. 


STATEMENT OF CASE 

The facts in this case have been stipulated by the parties. 
The agreed statement of the case is set forth in the Joint 
Appendix (J.A. 9-28). 

STATUTES. REGULATIONS AND 
RULES INVOLVED 

This case involves particularly the applicability of Sec¬ 
tion 316 of the Communications Act (47 U.S.C. Section 316, 
as amended) to Section 3.87 of the Rules and Regulations 
of the Federal Communications Commission (1 Pike and 
Fischer R.R. 53:242). The texts of these as well as all 
other Statutes, Regulations and Rules involved are set 
forth in Appendix D, infra. 

STATEMENT OF POINTS 

1. The procedure followed by the Commission in order¬ 
ing Music to cease operations prior to sunrise was in viola¬ 
tion of the provisions of Section 316 of the Communications 
Act, Section 9(b) of the Administrative Procedure Act and 

- The texts of all pertinent Statutes, Rules and Regulations, and Standards 
of Good Engineering Practice are set forth in Appendix D, infra. 
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the Fifth Amendment to the Constitution of the United 
States. 

2. The Commission’s interpretation of Section 3.87 of its 
Rules as applied to the facts of this case was arbitrary and 
capricious. 

3. The Commission’s interpretation of “undue inter¬ 
ference” as being synonymous with “objectionable inter¬ 
ference” was arbitrary and capricious and contrary to the 
true meaning of that term as it is used in Section 3.87 of 
the Commission’s Rules. 

4. The Commission’s conclusion that intervenor is en¬ 
titled to any protection against interference that might be 
caused by Music between 4 a.m. and sunrise was contrary to 
Sections 3.6, 3.7, and 3.9 of the Commission’s Rules and 
pertinent portions of the Commission’s Standards of Good 
Engineering Practice. 

5. The conclusion of the Commission that in determining 
whether Music’s authority should be terminated, considera¬ 
tion cannot be given to the nature of the service being 
rendered by Music in Grand Rapids, the length of time it 
has been rendering such service, the good will that has 
been created, the financial reliance upon such service by 
Music, and the fact that intervenor has been accepting 
Music’s interference for six years, without making a single 
complaint, was arbitrary and capricious. 

SUMMARY OF ARGUMENT 

I. 

Music’s authority to operate prior to sunrise constituted 
a license within the meaning of Section 301 of the Com¬ 
munications Act, which provides that no person may 
operate a radio station without first securing a license from 
the Federal Communications Commission. In addition, 
Music’s authority to operate before sunrise constituted a 
license under the statutory definition of that term con- 
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tained in Section 3(bb) of the Communications Act, as 
amended. Under these circumstances, Music’s authority to 
operate prior to sunrise constituted a license within the 
meaning of Section 316 of the Communications Act which 
prescribes the procedures for modification of license. The 
Commission, however, holds that it removed Music’s au¬ 
thority to operate prior to sunrise from the scope of Sec¬ 
tion 316 by conditioning the grant on the proviso that the 
authority might be terminated without the procedures 
prescribed by Section 316. The Commission, however, has 
no power to make a grant on that condition and thus defeat 
the purposes of Section 316. In fact, this Court has held 
in Standard Airlines, Inc. v. Civil Aeronautics Board, 85 
U.S. App. D.C. 29, 177 F. 2d 18, that such a condition is in 
violation of the Constitution of the United States. More¬ 
over, even assuming that the Commission has this extra¬ 
ordinary power, it has not in fact conditioned Music’s au¬ 
thority on the proviso that it may be terminated without 
following the procedures prescribed by Section 316. A 
regulation which provides that an authority may be termi¬ 
nated “at anv time” does not constitute an authorization 
that may be withdrawn “without hearing.” Standard Air¬ 
lines, Inc. v. Civil Aeronautics Board, supra. 

n. 

The Commission has also held that, in terminating 
Music’s authority, it w'as not required to follow the pro¬ 
visions of Section 9(b) of the Administrative Procedure 
Act. This holding likewise is erroneous since the authority 
granted to Music to operate prior to sunrise constituted a 
license within the meaning of Section 2(e) of the Adminis¬ 
trative Procedure Act, and the action taken by the Com¬ 
mission in terminating Music’s authority fell squarely 
within the provisions of Section 9(b) of the Administrative 
Procedure Act. 
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III. 

Assuming the Commission’s procedure in this case was 
valid, the decision on the merits was erroneous. Music’s 
authority could only be terminated if it was causing “undue 
interference.” Because Section 3.87 of the Commission’s 
Rules, which created the authority of Music to operate prior 
to sunrise, does not define “undue interference,” the Com¬ 
mission was called upon to interpret its Rules. The inter¬ 
pretation that “undue interference” was synonymous with 
‘objectionable interference” was clearly erroneous. The 
Commission’s interpretation did not give adequate con¬ 
sideration to the legislative history of the Rule and its his¬ 
torical purpose which establish that the Commission con¬ 
templated that a daytime station such as Music would cause 
“objectionable interference” to stations such as inter- 
venor’s during pre-sunrise operation. Further, in interpret¬ 
ing the words “undue interference” as being synonymous 
with “objectionable interference,” the Commission violated 
the accepted canons of interpretation. In addition, the Com¬ 
mission’s decision that intervenor was, during 4:00 a.m. to 
sunrise, entitled to protection against “objectionable inter¬ 
ference” to its “nighttime” normally protected contour 
was contrary to the express provisions of the Commission’s 
Rules which do not afford protection at these hours to Class 
III stations such as intervenor’s. Finally, even if the Com¬ 
mission was correct in its interpretation of Section 3.87, 
it did not apply that interpretation properly since it refused 
to consider important and relevant facts bearing on the 
question of whether, under the circumstances of this case, 
it was proper to terminate Music’s authority to operate 
prior to sunrise. Particularly, it refused to consider the 
nature and value of Music’s program service and the fact 
that Music has operated prior to sunrise for the past six 
years during all of which time intervenor had suffered the 
alleged interference. 



ARGUMENT 


I. THE TERMINATION OF MUSIC'S AUTHORITY TO OPERATE 
BEFORE SUNRISE WAS IN VIOLATION OF SECTION 316 OF 
THE COMMUNICATIONS ACT. 

No question is raised in this case as to whether the proce¬ 
dure followed by the Commission in terminating Music’s 
authority to operate prior to sunrise satisfied the require¬ 
ments of Section 316 of the Communications Act (47 U.S.C. 
Section 316, as amended) (J.A. 29) 3 . The sole question 
here is whether Section 316 was applicable to the Commis¬ 
sion’s action; if it was, then the Commission concedes that 
its action was improper. For the express holding of the 
Commission is that it was not required to follow the proce¬ 
dures set forth in Section 316 in terminating Music’s 
authority to operate prior to sunrise (J.A. 20). 

A. Music's Authority to Operate Before Sunrise Constituted 
a License Within The Meaning of Sections 3(bb), and 301 
of The Communications Act. 

One of the express purposes of the Communications Act 
is to ensure that no person shall operate a radio station 
without first receiving authorization by way of license from 
the Federal Communications Commission. See Section 301 
of the Communications Act, 47 U.S.C. Section 301. Section 
301 provides that no person shall operate a radio station 
“except under and in accordance with this Act and with a 
license in that behalf granted under the provisions of this 
Act.” (Italics supplied.) Operation of a radio station with¬ 
out such a license, issued by the Federal Communications 
Commission, constitutes a criminal offense punishable by 
imprisonment and fine. See Section 501 of the Communica¬ 
tions Act, 47 U.S.C. Section 501. 

3 The failure of the Commission to apply the provisions of Section 316 of 
the Act is of serious prejudice to Music since the Commission has disregarded 
the substantive provisions of the Section which permit a license to be modified 
only if the public interest, convenience and necessity will be promoted or the 
provisions of the Act will be more fully complied with. The burden of proof 
in a Section 316 proceedings is on the Commission. 
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There has been no suggestion in this proceeding that 
Music, in operating prior to sunrise for over six years, did 
not have full authority to do so in accordance with the pro¬ 
visions of Section 301 of the Communications Act (J.A. 
10). Accordingly, it must of necessity be conceded here that 
Music had a “license” within the meaning of Section 301 
to operate at hours prior to sunrise. 

Likewise, Music’s authority to operate prior to sunrise 
constituted a license within the meaning of Section 3(bb) 
of the Communications Act. 47 U.S.C. Section 153(bb), as 
amended. For that section defines a license all inclusively 
as the “instrument of authorization required by this Act 
or the rules and regulations of the Commission made pur¬ 
suant to this Act, for the use or operation of apparatus 
for transmission of energy, or communications, or signals 
by radio, by whatever name the instrument may be des¬ 
ignated by the Commission” (italics supplied). By virtue 
of the statutory definition, any authorization required by 
Section 301 constitutes a license within the meaning of 
Section 3(bb). This Court has held that any authorization 
—even a special and temporary authorization—constituted 
a license within the meaning of the Act even before the 
adoption of Section 3(bb). American Broadcasting Co., 
Inc. v. Federal Communications Commission, 89 U.S. App. 
D.C. 298, 191 F.2d 492. However, because it had sometimes 
been suggested that this w T as not the case, 4 Congress, in 
enacting the Communications Act Amendments, 1952, 
adopted Section 3(bb) to remove any possible doubts. The 
legislative history establishes that Section 3(bb) w-as meant 
to be all inclusive. All authorizations, even special' and 
temporary authorizations, were to be “treated” as 
licenses. 5 

4 See, for example, Crosley Broadcasting Corp. v. Federal Communications 
Commission, 70 U.S. App. D.C. 312, 10G F.2d 833, cert, den., 308 U.S. 605 
discussed below. 

5 In testifying before Congress on identical language in an earlier legislative 
proposal, then Chairman Coy stated: 

* ‘ Section 3 of both the bill and the Commission’s redraft consist of three 
new’ definitions to be added to the Communications Act, all of which are satis- 
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It may be suggested that Music’s authority to operate 
prior to sunrise did not constitute a license because the 
Commission did not issue a separate piece of paper to 
Music which stated that it was authorized to operate at 
these hours. Such a contention, however, cannot prevail. 
If a Federal Communications Commission inspector came 
into Music’s station and asked to examine the instrument 
of authorization permitting its pre-sunrise operation, 
Music would have complied by showing the inspector its 
main license. The inspector then would have been satisfied 
that Music had authority to operate before sunrise since, 
by the terms of Section 3.87, every holder of such a main 
license has full and regular authority to operate at the 
hours before sunrise in exactly the same manner as it may 
operate under its main license. 

If this situation needs to be translated into legal theory, 
it can be stated that the authority to operate prior to 
sunrise, contained in Section 3.87, is, as a matter of law, 
incorporated into the terms of Music’s main license. The 
incorporation of the terms of the Commission’s Rules and 
Regulations into the main license of radio broadcasting 
stations by operation of law is an essential part of the 
system of broadcasting created by the Communications 
Act and the Rules and Regulations of the Commission; and 
this system has been expressly recognized by the Supreme 
Court of the United States as a manner in which rights 
described by the Commission’s Rules are conferred upon 
licensees even though these right are not set forth specif¬ 
ically in their main instrument of authorization. Federal 

factory to the Commission. The first of these definitions defines the term 
“license” or “station license” as used in the act to mean any instrument or 
authorization required by the act or the Commission’s rules for use or 
operation of apparatus for the transmission of radio signals. Enactment of 
this proposal would insure that any special or temporary authorization granted 
to any person by the Commission would be considered as a license and treated 
as such by the Commission.” (Italics supplied). Hearings before the Com¬ 
mittee on Interstate and Foreign Commerce, House of Representatives, 82nd 
Cong., 1st Sess. on S. 638, pages 77, 79. 
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Communications Commission v. National Broadcasting 
Company (KOA), 319 U.S. 239. 6 

I 

B. Music's Authority to Operate Before Sunrise Constituted a 
License Within the Meaning of Section 316 of the Com¬ 
munications Act and the Provisions of that Section Ap¬ 
plied to the Commission's Action in Terminating Music's 
Authority. 

If, admittedly, Music’s authority to operate before sun¬ 
rise constituted a license within the meaning of Sections 
3(bb) and 301 of the Communications Act, can it be held 
that this authority did not constitute a license within the 
meaning of Section 316 of the Act which describes the pro¬ 
cedures and substantive standards for modification of 
licenses. Both logic and the legislative policies embodied 
in the Act make such a result impossible. 

From the very outset, Congress has recognized that radio 
station licensees, who make heavy investments and exten¬ 
sive business arrangements in reliance on their authoriza¬ 
tions, are entitled to the protection of a hearing before 
their licenses could be modified by the Commission in the 
interests of the general public. Thus, the Courts have con¬ 
sistently required the Commission to follow the mandate 
of Section 316 7 before taking action which would modify 
the terms of a license. See e.g., Federal Communications 
Commission v. National Broadcasting Company {KOA), 
319 U.S. 239, 245-46. 


o Sec the Brief of the Commission in Columbia Broadcasting System; Inc. 
of California v. Federal Communications Commission, U.S. App. P.C., Nos. 
11,881 and 11,882, Page 27. In explaining the theory behind the KOA ease, 
the brief states: “. . . the Commission’s rules and engineering standards pro¬ 
viding protection against interference are read into a standard broadcasting 
station’s license.” 

" Section 316 was of course adopted in 1952; older cases such as KOA 
therefore arc based on the older Section 312(b). However, the terms of 
Section 316 are substantially the same as the former Section 312(b) and for 
the purposes under consideration here may be treated as the same. 
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Despite this Congressional policy and the clear language 
of the statute, some doubts have from time to time been 
raised by the Commission as to whether every authorization 
issued under Section 301 was entitled to the benefits of Sec¬ 
tion 316 (then Section 312(b)). It is of course clear that 
the Commission cannot make Section 316 inapplicable to 
authorizations which are in fact licenses by designating 
them under some other “label.” American Broadcasting 
Co. v. Federal Communications Commission, supra. See 
also Crosley Broadcasting Corp. v. Federal Communica¬ 
tions Commission, supra. 8 

Of course, if an authorization is found not to be a valid 
license, the holder may not have the rights of a licensee. 
Cf. Crosley Broadcasting Corp. v. Federal Communications 
Commission, supra. It is, however, clear by now that every 
authorization which constitutes a license under Section 301, 
also constitutes a license for all other purposes under the 
Act. The very purpose of Section 3(bb) was to ensure that 
Section 301 authorization holders would not be deprived 
of the rights of licensees by holding that their authoriza¬ 
tions did not constitute a “license.” Section 3(bb) thus 
ensures that every holder of a “license” under Section 
301 shall be deemed a holder of a license under Section 
316. For this reason, since Music’s authority to operate 
prior to sunrise constituted a license under Sections 3(bb) 
and 301, it must of necessity constitute a license under Sec¬ 
tion 316. 


8 In the Crosley case, this Court said (70 U.S. App. D.C. at 315, 106 F.2d 
at 836: “Can the Commission call a license by another name and deprive 
appellant of the right of judicial review given it by Congress? Manifestly, 
the answer would have to be—It cannot—and this answer, in one form or 
another, we have not in other cases hesitated to make from time to time when 
circumstances required it and in such cases to admonish the Commission that 
its powers are limited and circumscribed by the Act of its creation and that 
in the exercise of these powers regard must always be had to the right of an 
applicant to notice and to a fair and full hearing, in which the evidence is 
received and weighed, and thereafter to be apprised of the precise grounds on 
which the decision is made.” 
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The Commission has held here, however, that Music’s 
authority to operate prior to sunrise did not constitute a 
license under Section 316. In so holding, the Commission 
gave no consideration to the authorities recited above or to 
the applicability of the provisions of Sections 3(bb) or 301 
of the Communications Act. Its holding pure and simple 
is that the Commission has the power to make, and in this 
case, has made Section 316 inapplicable to certain author¬ 
izations which constitute licenses under Sections 3(bb) and 
301 by conditioning their grant on the proviso that the 
authorizations may be revoked or modified without the 
procedures prescribed by Section 316, or indeed without any 
hearing whatsoever. Assuming arguendo that the Com¬ 
mission did in fact attempt to condition Music’s authority 
on such a proviso, 9 such action is without any support in 
law’, 10 and in fact is reached in the face of clear authority 
to the contrary. 

J>We discuss below whether the Commission in fact conditioned Music’s 
authority on any such proviso. 

1° The Croslcy case, supra, involved an attempt by the Commission to con¬ 
dition an authorization on the power to withdraw it without hearing. In that 
case the authorization involved, a temporary experimental authorization, con¬ 
tained a provision that it “may be terminated by the Commission at any time 
without advance notice or hearing if in its discretion the need for such action 
arises”. The validity of the provision was not passed upon since the Court 
found that Crosley had in fact been afforded a full opportunity to be heard 
on the Commission’s failure to extend the authorization. 

A similar proviso was involved in the Armstrong case and this Court in 
effect ruled that such a proviso had no force and effect. Dr. Armstrong had 
operated an experimental FM station pursuant to a “Special Temporary 
Authority” which contained the following provision: “This special temporary 
authorization is granted upon the express condition that it may be terminated 
by the Commission at any time without advance notice or hearing if in its 
discretion the need for such action arises.” The Commission without hearing 
refused to renew the experimental authority. Dr. Armstrong appealed from 
the termination of his authority without hearing and requested a Stay Order 
pending a hearing on the merits of the appeal. This Court, after argument, 
issued a Stay Order. Edwin II. Armstrong v. Federal Communications Com¬ 
mission, U.S. App. D.C. No. 10091, December 31, 194S (unreported). After 
the issuance of this Stay, the Commission agreed to permit Dr. Armstrong to 
operate until he didn’t desire to any longer and the appeal was eventually 
dismissed without further proceeding as moot. See Stipulation in No. 10091, 
Aug. 15, 1949. 
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While this Court has never expressly passed upon the 
validity of a proviso that a radio license may be withdrawn 
by the Commission without the hearing provided for under 
Section 316, it has held in a considered opinion, that the 
Civil Aeronautics Board cannot force persons doing busi¬ 
ness with it to contract away similar rights to a hearing. 
Standard Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. 
App D. C. 29, 177 F. 2d 18. In that case, a carrier had 
received a letter of registration which provided that it 
“may be suspended or revoked at any time in accordance 
with pertinent provisions of Section 292.1 of the Economic 
Regulations, as amended.” The pertinent Economic Regu¬ 
lations provided further that “letters of registration shall 
be subject to immediate suspension when, in the opinion of 
the Board, such action is required in the public interest.” 
The CAB, pursuant to its regulations, suspended Standard 
Airlines’ letter of registration without a hearing pending 
a revocation proceeding. The Court of Appeals held that 
the Order suspending the letter of registration pending 
revocation was unlawful in the absence of hearing. The 
Court held that acceptance of a permit which is subject 
to “immediate suspension” or may be “suspended or re¬ 
voked at any time” did not constitute acceptance of a permit 
which was “suspendable without hearing.” The Court 
held further— 

“The Government cannot make a business dependent 
up a permit and make an otherwise unconstitutional 
requirement a condition to the permit. That principle 
applies to mail privileges. 5 An administrative agency 
cannot make an otherwise invalid proviso a condition 
to the grant of a permit. 0 We think the same prin¬ 
ciples apply here.” 


3 Hannegan v. Esquire, Inc., 1946, 327 U.S. 146, 156, 66 S. Ct. 456, 90 
L. Ed. 586. 

« See Federal Communications Comm. v. Sanders Radio Station 1940, 
309 U.S. 470, 60 S. Ct. 693, S4 L. Ed. 869, and the discussion in Peoples 
Bank v. Eecles, 1947, 82 U.S. App. D.C. 126, 161 F.2d 636, rev’d on 
other grounds, 1948, 333 U.S. 426, 68 S. Ct. 641, 92 L. Ed. 784. 


The action taken by the Commission in this case is in 
clear violation of the principles adopted by this Court in 
Standard Airlines. The Rules and Regulations of the Fed¬ 
eral Communications Commission, applicable in this case, 
are identical in substance with the CAB regulations appli¬ 
cable in Standard Airlines. As a matter of fact this is an 
a foriori case. For in this case, unlike Standard Airlines, 
there is an express statutory procedure, Section 316, which 
the proviso would seek to defeat. In the absence of the 
clearest statutory authority, the Commission can not be 
deemed to possess the extraordinary power to require the 
waiver of the rights conferred by Section 316 as a condi¬ 
tion to the grant of an authorization which would otherwise 
fall within the scope of Section 316. 

The Commission attempts to distinguish Standard Air¬ 
lines on two grounds. It claims first that the proviso in¬ 
volved is valid when it goes to part of the total authority 
held by the licensee rather than the whole authority 
(J. A. 25). But neither logic nor Section 316 makes any 
distinction between big and little chunks that may be taken 
from a station’s authority. It is argued further that a 
hearing is not necessary here because rights of others such 
as intervenor are involved (J. A. 25-26). But this conten¬ 
tion overlooks the whole purpose of Section 316 that the 
rights of the license holder shall be respected to the extent 
of affording him a hearing before his license is modified, 
no matter what other interests may be involved; by reason 
of its express terms even the interest of the public in safety 
of life would not constitute a ground for avoiding the pro¬ 
visions of Section 316; while the nature of the proceedings 
that are required may be different from case to case (See 
American Broadcasting Company v. Federal Communica¬ 
tions Commission, supra), the Section 316 procedure itself 
must be followed. 

Finally, it has been suggested here by the Commission 
that if the proviso is invalid, then Music’s whole authority 
to operate prior to sunrise is invalid. See FCC “Opposi- 
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tion to Petition for Stay Order” in this proceeding, page 9. 
Such a result would of course be unwarranted. In Stand¬ 
ard Airlines, supra, this Court did not hold that the letters 
of registration were invalid because the procedural proviso 
was invalid. On the contrary, the validity of the letters 
were reaffirmed and this Court ordered the Civil Aeronau¬ 
tics Board to follow other procedures for modification of 
the authority contained in the letters. Upon a determina¬ 
tion that the Commission’s procedures here are invalid, 
there is no reason to reach a different result. 

But most important, even assuming that the Commission 
has the extraordinary power to remove Music’s authority 
from the protection of Section 316, it has not in fact con¬ 
ditioned Music’s authority on any such proviso. While 
Section 3.87(b) provides for the termination of authority 
granted by Section 3.87(a) upon notification by the Com¬ 
mission that “undue interference” is being caused by 
operation under Section 3.87(a), the rule does not state that 
this action may be taken without hearing or without com¬ 
pliance with the provisions of Section 316. When the Com¬ 
mission in fact has attempted to condition a grant upon 
such a proviso, it has expressly made the condition a part 
of the grant. Examples of such language have been cited 
in our discussion of the Crosley and Armstrong cases, 
supra . The authority here, however, did not provide that 
it could be withdrawn “without hearing.” Nevertheless 
the Commission concluded that where the language was not 
“specific”, the conclusion to be drawn was that a hearing 
is not intended or provided for (J. A. 28). 

In view of the strong statutory policy embodied in Sec¬ 
tion 316 to provide a hearing before modification of license, 
the inclusion of such a proviso in a grant of authority can 
not be inferred from language which does not clearly re¬ 
quire it. In the Crosley case, supra, Judge Stephens recog¬ 
nized the serious implications of such a proviso. He said 
(70 App. D. C. at 316, 106 F. 2d at 837): 

“I concur in the result reached by the majority, but 
I disagree with the reasoning because of certain impli- 
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cations therein. ... I think the opinion as written 
implies that the Commission has power to issue and 
terminate special experimental authorizations without 
conformance with the provision of the statute for 
notice, hearing and review, and that the Commission 
can by contract with a licensee render ineffective or 
inapplicable those provisions. I think the court ought 
not to rule until it is necessary to do so on such grave 
questions as are involved in the alternatives stated.” 

The principles underlying Judge Stephens’ opinion have 
since been adopted by this Court as a principle of decision. 
In Standard Airlines , even in the absence of an express 
statutory policy and enactment, this Court held that the 
acceptance of a permit on condition that it may be “ sus¬ 
pended or revoked at any time” did not constitute accept¬ 
ance of a permit which was “suspendable without hearing.” 
Accordingly, it must be found that the Commission here did 
not, in granting Music’s authority, make it conditional on 
the power of the Commission to withdraw the authority 
without compliance with Section 316. 

In view of the foregoing the Commission’s action in 
terminating Music’s authority to operate prior to sunrise 
should be reversed for failure to follow the specific pro¬ 
cedures provided for in Section 316. 

II. THE TERMINATION OF MUSIC'S AUTHORITY TO OPERATE 
BEFORE SUNRISE WAS IN VIOLATION OF SECTION 9(B) OF 
THE ADMINISTRATIVE PROCEDURE ACT. 

The action of the Commission in terminating Music’s 
authority was in violation of Section 9(b) of the Admin¬ 
istrative Procedure Act, 5 U. S. C. Section 1008(b). The 
authority to operate at hours prior to sunrise under Sec¬ 
tion 3.87 constitutes a license within the meaning of the 
Administrative Procedure Act. Section 2(e) of that Act, 
5 U. S. C. Section 1001(e) defines a license as including 
“the whole or part of any agency permit, certificate, ap¬ 
proval, registration, charter, membership, statutory exemp¬ 
tion or other form of permission (italics added) It is 
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clear that the authority of Music to operate prior to sunrise 
constitutes a license under the Congressional definition. 
Further, the Administrative Procedure Act defines licens¬ 
ing as including “agency processes respecting the grant, 
renewal, denial, revocation, suspension, annulment, with¬ 
drawal, limitation, amendment, modification or condition¬ 
ing of a license.” It is clear that the requirements of 
Section 9(b) of the Administrative Procedure Act apply to 
the termination of authority of Music to operate prior to 
sunrise. See New England Air Express, Inc. v. Civil 
Aeronautics Board, 90 U. S. App. D. C. 215, 194 F. 2d 894. 
Certainly Congress, in enacting the Administrative Pro¬ 
cedure Act, outlawed Federal agency procedures which 
contemplated termination of authority prior to appropriate 
notice and hearing. Parker, Administrative Law (1952) 
242. It is significant that Section 3.87 was adopted in 1941 
many years prior to the adoption of the Administrative 
Procedure Act. Clearly, insofar as Section 3.87 may be 
deemed to establish procedures that are contrary to the 
Administrative Procedure Act, those procedures were ren¬ 
dered unlawful by the adoption of that Act. Accordingly 
the Commission’s decision that Section 9(b) of the Admin¬ 
istrative Procedure Act did not apply to its termination 
of Music’s authority to operate prior to sunrise (J. A. 19) 
was in error. 

III. THE COMMISSION'S DECISION THAT IT WAS REQUIRED TO 
TERMINATE MUSIC'S AUTHORITY TO OPERATE PRIOR TO 
SUNRISE UPON A COMPLAINT BY INTERVENOR AND A 
FINDING THAT INTERVENOR WOULD SUFFER INTERFER¬ 
ENCE TO ITS "NIGHTTIME" PROTECTED CONTOUR IS 
ERRONEOUS AND ARBITRARY. 

Assuming arguendo that the procedure followed by the 
Commission in this case was proper, its decision on the 
merits was completely erroneous and arbitrary. Music’s 
authority to operate prior to sunrise could properly be 
terminated only upon a finding pursuant to Section 3.87(b) 
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of the Rules that “undue interference” was being caused 
to intervenor. The Commission’s Decision concedes that 
Section 3.87(b) does not define “undue interference” 
(J. A. 21). In making its finding that Music’s operation 
was causing “undue interference,” it was therefore re¬ 
quired to interpret its Rules. The Commission interpreted 
“undue interference” as “interference which is objection¬ 
able as determined on the basis of Commission Rules and 
Engineering Standards and which in addition (1) occurs 
during actual service of an unlimited time station and (2) 
has been complained of by that station” (J. A. 21). It 
further held that since intervenor was entitled to protection 
against ‘objectionable interference” to its “nighttime” 
protected contour during the hours from 4 A.M. to sunrise, 
its complaint in this case required the termination of 
Music’s authority before sunrise without consideration of 
any other facts (J. A. 21-22). 

This interpretation of Sections 3.87 of the Rules was 
erroneous in two main respects: 

a. It improperly found that “undue interference” 
is synonymous with “objectionable interference.” At 
least in the case of Class III stations, “undue inter¬ 
ference” properly means a degree of interference more 
severe than “objectionable interference.” Further, 
the phrase contemplates that the essential facts sur¬ 
rounding the operation complained of and the opera¬ 
tion sought to be protected must be considered in deter- 
ining whether the operation complained of should be 
terminated. 

b. Even if “undue interference” is synonymous 
with “objectionable interference,” such interference 
does not exist in this case since intervenor was not 
entitled to protection against “objectionable interfer¬ 
ence” to its “nighttime” contour at hours from 4:00 
a.m. to sunrise. 
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A. The Commission's Interpretation of Its Rules in This 
Case Is Entitled to No Special Weight. 

The Commission claims that the interpretation given to 
the phrase “undue interference” was consistent with inter¬ 
pretations which it had previously made (J. A. 28). See 
also FCC “Opposition to Petition for Stay Order” in this 
proceeding, page 9. Ordinarily, interpretations by admin¬ 
istrative agencies of their own rules are entitled to special 
weight. However, this cannot be the case here since the 
past interpretations, upon which the Commission relies, 
have never been published in accordance with the require¬ 
ments of Section 3 of the Administrative Procedure Act, 
5 U. S. C. Section 1002. In fact, to the best knowledge of 
Music they have never been made public at all. 11 Under 
these circumstances the interpretations are not entitled to 
the normal weight courts afford to administrative interpre¬ 
tations. Tobin v. Edward S. Wagner Co., Inc., 187 F. 2d 977 
(C.A. 2 1951); Woods v. Benson Hotel Corp., 75 F. Supp. 
743 (D. Minn. 1948), af’d., 168 F. 2d 694 (C.A. 8 1948). In 
the Benson Hotel case, the interpretation relied upon had 
not been published. The Court stated: 

. . . acts of administrative bodies not conforming to 
section 3 will not be recognized by the courts as official 
acts, leaving it undecided whether there might be inter¬ 
pretations which being classified as mere “rulings” 
are not covered by section 3(a). Cf. Leg. Hist. Admin¬ 
istrative Procedure Act, Senate Doc. 248, 79th Con¬ 
gress, pp. 199, 355. So that while the interpretation 
offered may thus lose much of its force, it is never¬ 
theless entitled to consideration as the Expediter’s 
construction of the regulation just as any party may 
urge upon a court any construction which he believes 
to be applicable and persuasive to a proper determina¬ 
tion of the point in question.” 75 F. Supp. at 748. 

11 In a pleading filed January 2S, 1954 in the proceedings still pending 
before the Commission (J.A. 16), Music has requested that it be supplied 
with a statement indicating the unpublished cases upon which the Commission 
relied. The Commission has as yet not supplied Music with such a statement. 
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The interpretations relied on by the Commission are there¬ 
fore entitled to no greater weight than the contentions 
advanced here by Music. This Court upon consideration of 
the contentions of the parties must make a de novo decisi- 
sion with respect to the meaning of the regulation. 

B. The Commission's Interpretation of Section 3.87(B) Did Not 
Give Proper Consideration to the Legislative History of the 
Rule and Its Historical Purpose. 

Where the meaning of a regulation is in doubt, the legis¬ 
lative history of the rule including such matters as the 
previously established policy must be considered in deter¬ 
mining its true meaning. Borelli v. Reconstruction Finance 
Corporation, 196 F. 2d 730 (Em. Ct. App. 1952). The Com¬ 
mission in its interpretation referred briefly to the history 
(J.A. 18). Unfortunately, it did not give adequate con¬ 
sideration to the history and purpose of the rule. 

The Commission properly pointed out that prior to the 
adoption of Section 3.87, operation of daytime stations 
prior to sunrise was governed by Order 74, adopted June 
10,1940 (Appendix A, infra). The Commission assumed 
that Order 74 like Section 3.87 permitted pre-sunrise opera¬ 
tion by only “certain daytime only and limited stations” 
(J.A. 18). Actually, however, under Order 74 all such 
stations were permitted to operate prior to sunrise. Fur¬ 
ther the Commission apparently assumed that other limita¬ 
tions on such operation, provided for in Section 3.87, were 
contained in Order 74. Again, this was not the case. 

The correct facts are as follows: In 1940, the Commission 
changed its definition of the broadcast day to specify that 
it began at sunrise rather than 6 A.M. Shortly thereafter, 
on June 10, 1940, it adopted Order 74 which gave express 
permission to all daytime and limited time stations to begin 
operations at 4 A.M. despite the definition of the broad- 
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cast day as beginning at sunrise. 12 The rule was apparently 
adopted in response to contentions that it was essential for 
daytime stations to commence operations prior to sunrise, 
which varies from month to month. See 6th Annual Report 
of Federal Communications Commission (1940) p. 50; 
Broadcasting Magazine, June 15,1940, page 56. The Order 
makes one thing very clear: it was expressly contemplated 
that daytime stations could operate prior to sunrise even 
though “interference” might be caused to unlimited time 
and dominant stations operating at the same hours. No 
provision was contained in Order 74 for termination of 
pre-sunrise operations, conducted thereunder, because of 
interference to other stations. On the contrary, the Com¬ 
mission expressly recognized that interference might result 
and that unlimited stations receiving such interference 
would have no legal right to object. For on the same day, 
June 10, 1940, in a public explanation of Order No. 74, the 
Commission stated (Press Release June 10, 1940, Ap¬ 
pendix B, infra ): 

Although some interference may result from this new 
opportunity to broadcast between the hours of 4 A.M. 
and sunrise, the Commission believes that the overall 
effect of its order will be to benefit particularly those 
residents of farming areas who have heretofore not had 
such early local program service. 

The new order of the Commission does not change 
any of the rules and regulations regarding standard 
broadcast operations which apply to the regular broad- 

12 Order 74 provided in toto (Appendix A, infra ): 

(a) the provisions of Sections 3.6, 3.8, 3.9, 3.23, 3.79 and 3.84 shall not 
prohibit the operation between four o’clock A.M., local standard time, and 
local sunrise, of standard broadcast stations licensed to operate during day 
time hours or limited time hours; 

(b) nothing contained in outstanding instruments of authorization for 
such stations shall prohibit such operation; 

(c) the period 4:00 A.M. to 6:00 A.M., local standard time, shall not be 
included in determining compliance with Sec. 3.71 (as amended June 4, 
1940) of the Commission’s Rules and Regulations. 

This Order shall become effective immediately. 
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cast day, which is defined as that period of time be¬ 
tween local sunrise and 12 midnight local standard 
time. Additional hours are granted during the experi¬ 
mental period which is defined in Section 3.10 of the 
Commission’s rules as that time between midnight and 
local sunrise; consequently, any interference which may 
result to standard broadcasting will be experienced 
chiefly during the “experimental period.” 13 

i 

The next action taken by the Commission was the adop¬ 
tion on October 14, 1941, of Section 3.87 “in lieu” of Order 
74. See Federal Communications Commission Report No. 
21, October 14, 1941, Appendix C, infra. With one minor 
change in Section 3.87(a)(2), not material here, this rule 
has not since been amended (J.A. 18). 

The crucial question presented here is whether Section 
3.87 adopted an entirely new policy with respect to interfer¬ 
ence that might be caused by pre-sunrise broadcasts by 
daytime stations or whether the previously established 
policy embodied in Order 74 was generally to be maintained. 
If under Section 3.87 pre-sunrise operation by daytime 
Class III stations could cause no “objectionable interfer¬ 
ence” to an unlimited time station, Section 3.87 would have 
been a complete break with the policy underlying Order 74 
which had contemplated the creation of such interference 
as the result pre-sunrise operations. Consideration of the 
terms of Order 74 and Section 3.87, and the manner in which 
Section 3.87 was adopted leads to the inescapable conclu¬ 
sion that no general departure from previously established 
policy was intended by the adoption of Section 3.87; fur- 

13 To the same effect was the authoritative trade magazine, “Broadcasting,” 
which in explaining Order 74, stated: “The ruling will mean that daytime 
stations in rural areas wil be given additional hours of operation. Dominant 
stations on such channels, which may be located in large cities as a result of 
such operation will be curtailed until sunrise in some instances because of 
anticipated interference. It was thought, however, that the gains would prob¬ 
ably offset the losses under the procedure.” Broadcasting Magazine, June 15, 
1940, Page 5G. 
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tlier, that if new policies were in fact created, they did not 
affect Class III stations. 

In the first place, the Commission gave absolutely no 
explanation for the cancellation of Order 74 and the sub¬ 
stitution “in lieu thereof” of Section 3.87. See Appendix 
C, infra. Even assuming that the Commission was not 
required, prior to the adoption of the Administrative Pro¬ 
cedure Act, to state the basis and purpose of substantive 
regulations at the time of their adoption, it cannot be in¬ 
ferred that the Commission intended to adopt a wholly new 
policy with respect to pre-sunrise operations where no 
public explanation was made so that the regulated would 
be informed of the new rule’s intention and purposes. The 
manner of the adoption of Section 3.87 leads inescapably to 
the conclusion that no sharp break in policy was intended. 

Considerations of the terms of Section 3.87 and com¬ 
parison of it with Order 74 leads to the same conclusion. 
The terms of Section 3.87 put limitations upon the amount 
of “interference” that might be created by such pre-sun¬ 
rise operation but did not eliminate it completely except 
in the case of certain Class II stations. Section 3.87(a)(2) 
did provide that certain Class II stations would not be per¬ 
mitted to operate prior to sunrise if they caused interfer¬ 
ence as that term is determined by the Commission’s 
Standards of Good Engineering Practice (objectionable 
interference). But other stations, particularly Class III 
stations, such as are involved in this case, could continue to 
cause “objectionable interference” as they did under Order 
74. These stations, however, could be required to cease 
pre-sunrise operations if the Commission determined that 
the operation was causing “undue interference”. These 
changes in the Rules certainly did not constitute a deter¬ 
mination by the Commission that Class III stations, such 
as Music, would no longer be permitted to operate prior to 
sunrise at the same time as unlimited time stations where 
only the ordinary degree of interference—“objectionable 
interference”—was being caused to the unlimited time 
stations. 
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C. The Commission's Interpretation of Section 3.87 Was in 
Violation of the Accepted Canons of Interpretation. 

The first canon of interpretation is that words shall be 
given the normal and usual meaning. In this case the 
phrase to be interpreted is “undue interference.” The 
normal meaning given to the word “undue” in common 
and dictionary usage is exhaustive, extraordinary or too 
great. In other words, in comparing the meaning of “inter¬ 
ference” with the phrase “undue interference”, where “in¬ 
terference” is used by itself it would be expected that some 
ordinary or usual degree of interference would be connoted 
while in the case of “undue interference” it would be 
expected that extraordinary or an exhaustive amount of 
interference would be connoted. It is well established that 
where the Commission uses the word “interference” in its 
Rules it connotes the normal interference which it rec¬ 
ognizes as objectionable—“objectionable interference.” 
Thus, the use by the Commission of the words “undue in¬ 
terference” would normally mean that daytime stations 
under Section 3.87 could continue to broadcast prior to sun¬ 
rise even though they caused such normal or “objectionable 
interference” and that only upon the creation of extra¬ 
ordinary or more than objectionable interference—“undue 
interference”—would such operations be halted. 

This interpretation is supported by consideration of the 
very language used in Section 3.87. Section 3.87(a)(2) 
relating to Class II stations makes use of the word “inter¬ 
ference” without any adjective. In Subsection (a)(2), the 
Commission by way of special footnote defined the word 
“interference” (used without an adjective) as interference 
as it is “determined” by the Commission’s Rules and 
Standards. But where in Section 3.87(b) the word “inter¬ 
ference” was used with an adjective—“undue interfer¬ 
ence”—no such footnote was added. Under these circum¬ 
stances, the canons of interpretation require that a differ¬ 
ent meaning be given the word “interference” as compared 
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with “undue interference” where both are used in the same 
rule. The interpretation of the Commission, however, gives 
both the words “interference” and “undue interference” 
as they are used in Section 3.87(a)(2) and (b) the same and 
identical meaning. For the Commission has interpreted 
“undue interference” to constitute interference which is 
objectionable as determined by the Commission Rules and 
engineering standards. In other words, the Commission 
has in effect now added a footnote identical with the present 
footnote in Section 3.87; the difficulty is that while the foot¬ 
note would be identical, it would refer to two different 
phrases. This court cannot permit the Commission to 
amend its rules and to create new rights and obligations in 
this manner where to do so involves violation of the normal 
meaning of words and the canons of interpretation. 

D. The Commission's Decision that Intervenor was Entitled to 
Protection Against "Objectionable Interference" to Its 
"Nighttime" Normally Protected Contour was Contrary to 
the Commission's Rules and the Established Character of 
Class III Stations. 

The Commission’s interpretation of Section 3.87, was 
premised on the proposition that a Class III unlimited time 
station such as intervenor, is entitled to protection against 
“objectionable interference” to its “nighttime” protected 
contour during the hours from 4:00 a.m. to sunrise (J.A. 
20-22). This holding is completely unsupported by the 
rules and it is inconsistent with the position consistently 
taken by the Commission that the grant of a license to 
operate a radio station does not carry with it protection 
from interference caused by other stations except where 
such protection is expressly provided for by the Rules, or 
the Commission’s Standards of Good Engineering Prac¬ 
tice. Federal Communications Commission v. National 
Broadcasting Company (KOA), 319 U.S. 239. 

The most recent judicial application of the principle in¬ 
volved is in the W.JR daytime sky wave proceeding. WJR, 
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The Good Will Station, Inc. v. Federal Communications 
Commission, 85 App. D.C. 392, 178 F.2d 720. In the WJR 
case, this Court reaffirmed the proposition that the scope 
of station protection even for the most preferred Class I 
clear channel station is derived solelv from the rules. 14 

We must therefore study the Commission Rules to find 
whether intervenor was afforded any protection against 
even objectionable interference during the hours from 4:00 
a.m. to sunrise. WING is a Class III station (J.A. 12). The 
nature of its protection is explicitly defined by the AM 
Standards of Good Engineering Practice. They state that 
Class III-A stations with powers of no more than 5 kw are 
normally protected to the 2500 uv/m ground wave contour 
“nighttime” and the 500 uv/m ground wave contour “day¬ 
time”. See 1 (Part II) Pike and Fischer R.R. 81:103, The 
Commission’s Rules specifically define “daytime” and 
“nighttime”. Section 3.6 (1 Pike and Fischer R.R. 53:102) 
of the Commission’s Rules defines daytime as “that period 
of time between local sunrise and local sunset. Section 3.7 
(1 Pike and Fischer R.R. 53:102) defines the term “night¬ 
time” as “that period of time between local sunset and 12 
midnight local standard time”. As a matter of fact, Sec¬ 
tion 3.9 (1 Pike and Fischer R.R. 53:103) defines the broad¬ 
cast day as that time “between local sunrise and 12 mid¬ 
night local standard time”. It is clear from these rules that 
intervenor is entitled to no protection against “objection¬ 
able interference” between 12:00 midnight and local sun¬ 
rise because no such protection is afforded by the Rules. 
The only hours during which it is entitled to protection are 
from sunrise to midnight—the regular broadcast day. 

H See also a most recent statement on the subject by the Commission: 
“There is no rule of law or section of the Communications Act which affords 
broadcast stations protection against ‘interference’ as that term may be 
defined in the abstract without reference to the Commission rules, regulations 
and standards.” Proponed Report, In the Matter of Promulgation of Rules and 
Regulations and Standards of Good Engineering Practice Concerning Daytime 
Sky wave Transmission of Standard Broadcast Stations, Docket No. 8333, 10 
Pike and Fischer R.R. 1541. 



The Commission in its decision concedes that the defini¬ 
tion of nighttime refers solely to the period from sunset to 
midnight. Moreover it refers to, or sets forth, no rule or 
provision in the Standards of Good Engineering which 
afford intervenor protection between 4:00 a.m. and sunrise. 
In its place the decision finds such protection in a vague 
spirit of the rules rather than in their literal reading. 
(J.A. 20-21). 

In reaching the result that it does, the Commission com¬ 
pletely fails to distinguish between the nature of Class I 
and Class III stations. In Docket No. 8333, supra, the Com¬ 
mission said (10 Pike and Fischer R.R. 1541, 1551) : 

“The transmissions of Class I stations are not intend¬ 
ed to be substantial!}’ or drastically limited by inter¬ 
ference from other stations. On the other hand, it is 
intended by our present standards that Class II, III, 
and IV stations be limited by interference in order to 
accommodate the many assignments needed to afford 
multiple services and outlets for local expression. ” 
(Italics not added.) 

It is therefore clear that even during the regular broad¬ 
cast day, Class III stations, such as intervenor, are by vir¬ 
tue of the Commission’s allocation plan intended to be lim¬ 
ited by interference. There is under these circumstances no 
warrant even from spirit for the conclusion that intevenor 
was entitled to protection to its “nighttime” protected 
contour during hours which, under the Commission Rules, 
are not included within the definition of “nighttime.” 15 


15 The Commission claims that the provisions of Section 3.10 (1 Pike and 
Fischer RR 53:103) which provide for experimentation between midnight 
and sunrise serve as a basis for the conclusion that an unlimited time Class 
III station is entitled to protection against objectionable interference during 
those hours. The Commission relics on that part of Section 3.10 which pro¬ 
vides that experimentation shall not cause interference to other stations main¬ 
taining a regular opcarting schedule. It is, however, impossible to conclude from 
this that an unlimited time Class III station is entitled, during the so-called 
experimental period, to protection from pre-sunrise operation not of an experi¬ 
mental nature and clearly authorized by other sections of the rules. Further, 
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The Commission therefore erroneously found that inter- 
venor was entitled to force Music to cease operations be¬ 
tween 4 a.m. and sunrise when the interference vrould be 
caused to its “nighttime” (sunset to midnight) protected 
contour. 

E. Even if the Commission Was Correct in Its Interpretation of 
Section 3.87 It Did Not Apply That Interpretation Properly 
to the Facts of This Case. 

The Commission has interpreted Section 3.87 to mean 
that under that Section, pre-sunrise operation by daytime 
stations will not be permitted where “objectionable inter¬ 
ference” would be caused to the unlimited time stations. 
Where such interference would be caused by operation at 
the same hours, the daytime station can only operate when 
the unlimited time or dominant station is not operating. 
The Commission stated further that the authority created 
by the Rule 

“w T as made subject to immediate withdrawal by the 
Commission, so that if stations with which interference 
would be involved should start operating during pre¬ 
sunrise hours in accordance with their license, they 
could at any time demand the protection against inter¬ 
ference to which their license and the Commission’s 
rules entitle them.” (J.A. 21) 

Even assuming that this describes the real purpose and 
intent of Section 3.87, the Commission’s decision clearly is 
inconsistent with this purpose. For in this case throughout 
the six years during which Music has been operating prior 
to sunrise, intervenor’s unlimited time station has been 
operating at the very same hours . Clearly, if the Commis- 

as we have pointed out above, in its explanation of the action it took in 
adopting Order 74, the Commission expressly pointed out that the interference 
that would result to unlimited time stations from pre-sunrise operations would 
occur during this experimental period rather than during the u broadcast 
day”. Sec pages 20-21, Supra. 
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sion’s interpretation of its Rule is correct, intervenor was 
required to make a much more timely objection to the 
interference which it now, for the first time, claims is being 
caused to it. 

The Commission has consistently taken the position in 
its decisions and before this Court that where a dominant 
station claims that newly authorized operations cause inter¬ 
ference against which the dominant station is entitled to 
protection, it must make known its objection to the new 
operations at the earliest possible moment. Special cir¬ 
cumstances such as errors made in good faith may excuse 
delay; but the dominant station cannot sit back and raise 
the matter years later without offering any excuse. The 
protection afforded existing stations is, at best, a right to 
be heard at the time when its rights are invaded and not a 
right to litigate the point at any time it pleases. See Radio 
Station WOW , Inc. v. Federal Communications Commis¬ 
sion, 87 U. S. App. D. C. 226, 184 F. 2d 257; Columbia 
Broadcasting System , Inc. of California v. Federal Com¬ 
munications Commission , U. S. App. D. C. Nos. 11881 and 
11882, decided March 11, 1954. In this case intervenor has 
offered no excuse for its delay; it is therefore estopped 
from raising its complaint. 

However, even if its complaint may still be made, it may 
not appropriately be made at this time. Music’s authority 
to operate prior to sunrise, whether or not it was a special 
or regular license, certainly was not a temporary license. 
The authority of Music to operate prior to sunrise was con¬ 
ditioned on its being the holder of a regular daytime license. 
The term of its authority to operate prior to sunrise (absent 
a proper order terminating the authority) was coterminous 
with its regular daytime license. Its daytime license has 
been periodically renewed, the last renewal taking place as 
recently as 1953. Under these circumstances, the proper 
time for intervenor to have raised questions of alleged 
interference was at the renewal of Music’s regular daytime 
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license. See Radio Station WOW, Inc. v. Federal Com¬ 
munications Commission, supra. 

However, even assuming it might be raised midst a regu¬ 
lar license period, in determining whether Music’s authority 
should be terminated, the Commission is required to con¬ 
sider all relevant facts so that its discretion can be exer¬ 
cised upon equitable considerations and in the public inter¬ 
est. Columbia Broadcasting System, Inc., of California v. 
Federal Communications Commission, supra. The Com¬ 
mission has here utterly failed to consider all the relevant 
facts. It was completely arbitrary and contrary to its 
own interpretation of Section 3.87 for it to refuse even to 
consider as a relevant fact the failure of intervenor to 
complain for over six years while Music was operating 
and causing the same interference about which it complains 
at this time. Whatever the considerations, that would have 
been relevant upon a timely complaint, it is submitted that 
in ascertaining whether Music’s authority now should be 
terminated, consideration must be given to the nature of 
the service being rendered by Music in Grand Rapids, the 
length of time it has been rendering such service, the good 
will that has been created, the financial reliance upon such 
service by Music, and the fact that intervenor has been 
accepting Music interference for six solid years without 
making a single complaint. In circumstances such as these, 
all the facts of the situation must be reviewed in the light 
of the requirements of the public interest in order to deter¬ 
mine what service will be terminated for the benefit of 
other service. Cf. Albuquerque Broadcasting Co. (KOB), 
9 Pike and Fischer RR 125. Where intervenor has been 
able to operate with the acceptance of interference from 
Music over a period of six years, there can be no warrant 
for termination of its authority without consideration of 
the valuable services being rendered to the people of Grand 
Rapids by Music (J.A. 13-15). The Commission, however, 
has failed to take any of these facts into consideration in 
arriving at its decision here under review. Under these 
circumstances, its decision cannot be permitted to stand. 
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CONCLUSION 

In view of the foregoing Appellant prays that this Court 
adjudge, order and decree that the Commission’s orders 
of December 29, 1953 and January 7, 1954 requir¬ 
ing Music to refrain from broadcasting during hours 
prior to local sunrise pending the further proceed¬ 
ings contemplated by the orders, are in violation of the 
legal rights of the Appellant, and that said orders be 
vacated, set aside and annulled; further, that this Court 
reverse said orders of the Federal Communications Com¬ 
mission and order the Commission to permit Music to 
continue operation prior to sunrise until such time as a 
proper order may be issued, in accordance with law, to 
terminate such operation, or provide such further relief 
as this Court deems just and proper. 

Respectfully submitted, 

Leonard H. Marks 
Paul Dobin 

Attorneys for Appellant. 

April 9, 1954 


APPENDIX A 


FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

41500 

June 10, 1940 

Order No. 74 

At a meeting of the Federal Communications Commis¬ 
sion held in its offices at Washington, D. C. on the 7th day 
of June, 1940: 

Pursuant to authority contained in Section 303 of the 
Communications Act of 1934, as amended, 

It Is Ordered, That pending further Order of the Com¬ 
mission or amendment of the Rules and Regulations: 

(a) the provisions of Sections 3.6, 3.8, 3.9, 2.23, 3.79 
and 3.84 shall not prohibit the operation between four 
o’clock A.M., local standard time, and local sunrise, of 
standard broadcast stations licensed to operate dur¬ 
ing day time hours or limited time hours; 

(b) nothing contained in outstanding instruments 
of authorization for such stations shall prohibit such 
operation; 

(c) the period 4:00 A.M. to 6:00 A.M., local stand¬ 
ard time, shall not be included in determining com¬ 
pliance with Sec. 3.71 (as amended June 4, 1940) of 
the Commission’s Rules and Regulations. 

This Order shall become effective immediately. 

Federal Communications Commission. 
/s/ T. J. Slowie 
T. J. Slowie, 

Secretary. 
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FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

Press Release 
(41491) 

June 10, 1940 

Early Morning Broadcast Service for Rural Areas 

Early morning broadcast service to many rural sections 
now denied such service is invited by Federal Communica¬ 
tions Commission action in authorizing daytime and 
limited-time standard broadcast stations to begin opera¬ 
tion at 4 A.M., local standard time. 

Many farmers and other dwellers in rural areas arise 
before sunrise and in the past have had to rely upon dis¬ 
tant broadcast stations for program service. The new 
ruling, announced today, will permit local stations gener¬ 
ally to start broadcasting earlier, thus furnishing farm 
communities w’tli general news and vital information con¬ 
cerning local weather conditions and agricultural market 
reports at the beginning of the work day. 

Although some interference may result from this new 
opportunity to broadcast between the hours of 4 A.M. and 
sunrise, the Commission believes that the overall effect of 
its order will be to benefit particularly those residents of 
farming areas who have heretofore not had such early 
local program service. 

The new order of the Commission does not change any 
of the rules and regulations regarding standard broad¬ 
cast operations which apply to the regular broadcast day, 
which is defined as that period of time between local sun¬ 
rise and 12 midnight local standard time. Additional hours 
are granted during the experimental period which is de¬ 
fined in Section 3.10 of the Commission’s rules as that time 
between midnight and local sunrise; consequently, any in¬ 
terference which may result to standard broadcasting will 
be experienced chiefly during the “experimental period.” 


33 


APPENDIX C 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

54481 (Corrected Copy) 

PUBLIC NOTICE 

October 14, 1941 
Actions by the Commission 

Report No. 21— (Actions on Rules and Regulations) 

The Commission en banc today took the following action 
on Rules and Regulations: 

Amended Part 35 of the Commission’s Rules and Regu¬ 
lations by postponing for one year from January 1, 1942, 
the effective date of the Uniform System of Accounts for 
Wire-telegraph and Ocean-cable Carriers; this extension of 
the effective date of the rules is granted contingent upon 
the carriers’ continuing to pursue diligently the major 
studies essential to the providing of accounting consistent 
with the new rules, particularly with respect to (1) the 
determination of the Original cost, (2) leased property, 
and (3) depreciation. 

Cancelled Commission Order No. 74 and in lieu thereof 
adopted Section 3.87 of the Rules and Regulations as fol¬ 
lows : 

Sec. 3.87 Program transmissions prior to local sum- 
rise. —(a) The provisions of Sections 3.6, 3.8, 3.9, 3.10, 
3.23, 3.79 and 3.84 shall not prevent the transmission 
of programs between four o’clock a.m., standard time, 
and local sunrise, of standard broadcast stations with 
their authorized daytime facilities, provided: That the 
provisions of this rule shall not extend to: 

(1) Stations regularly sharing time during day¬ 
time hours either under licenses pursuant to which 
time-sharing agreements have been entered into or 
licenses specifying hours of operation, unless time¬ 
sharing agreements have been reached covering such 
operation prior to local sunrise. Sec. 3.74, 3.77 and 
3.78 of these rules shall be applicable to such agree¬ 
ments. 
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(2) Any class II station causing interference 1 by 
use of its daytime facilities within the 0.5 mv/m 50% 
sky wave contour of any class I station either of the 
United States or of any country party to the North 
American Regional Broadcasting Agreement. 

(3) Operation by use of its daytime facilities of 
any Class II station on any Class I-A channel not 
assigned to the United States under the North 
American Regional Broadcasting Agreement. 

(b) Any station operating during such hours receiv¬ 
ing notice from the Commission that undue interfer¬ 
ence is caused shall refrain from such operation dur¬ 
ing such hours pending further notice from the Com¬ 
mission. 

(c) Nothing contained in outstanding instruments 
of authorization for such stations shall prohibit such 
operation except as herein provided. 

(d) The period 4:00 a.m. to 6:00 a.m., local stand¬ 
ard time, shall not be included in determining com¬ 
pliance with Section 3.71 of these rules. 

i As determined by the Standards of Good Engineering Practice Gov¬ 
erning Standard Broadcast Stations and the North American Regional 
Broadcasting Agreement. 
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APPENDIX D 
Statutes and Rules Involved 

Administrative Procedure Act 

Section 2(e): 

“License” includes the whole or part of any agency per¬ 
mit, certificate, approval, registration, charter, member¬ 
ship, statutory exemption or other form of permission. 
“Licensing” includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, with¬ 
drawal, limitation amendment, modification, or conditioning 
of a license.” 

Section 3: 

“Except to the extent that there is involved (1) any 
function of the United States requiring secrecy in the pub¬ 
lic interest or (2) any matter relating solely to the internal 
management of an agency— 

(a) Every agency shall separately state and currently 
publish in the Federal Register . . . (3) substantive rules 
adopted as authorized by law and statements of general 
policy or interpretations formulated and adopted by the 
agency for the guidance of the public, but not rules ad¬ 
dressed to and served upon named persons in accordance 
with law. No person shall in any manner be required to 
resort to organization or procedure not so published. 

(b) Every agency shall publish or, in accordance with 
published rule, make available to public inspection all final 
opinions or orders in the adjudication of cases (except 
those required for good cause to be held confidential and 
not cited as precedents) and all rules. 

(c) Save as otherwise required by statute, matters of 
official record shall in accordance with published rule be 
made available to persons properly and directly concerned 
except information held confidential for good cause found.” 

Section 9(b): 

“ (b) * * * Except in cases of willfulness or those in which 
public health, interest, or safety requires otherwise, no 
withdrawal, suspension, revocation, or annulment of any 
license shall be lawful unless, prior to the institution of 
agency proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the attention 
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of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate or 
achieve compliance -with all lawful requirements. * * *” 

Communications Act of 1934, as amended. 

Section 3(bb): 

“(bb) ‘Station license’, ‘radio station license’, or ‘li¬ 
cense’ means that instrument of authorization required by 
this Act or the rules and regulations of the Commission 
made pursuant to this Act, for the use or operation of ap¬ 
paratus for transmission of energy, or communications, or 
signals by radio, by whatever name the instrument may be 
designated by the Commission. 

Section 301: 

LICENSE FOR RADIO COMMUNICATION OR TRANSMISSION 

OF ENERGY 

Section 301. It is the purpose of this Act, among other 
things, to maintain the control of the United States over 
all the channels of interstate and foreign radio transmis¬ 
sion; and to provide for the use of such channels, but not 
the ownership thereof, by persons for limited periods of 
time, under licenses granted by Federal authority, and no 
such license shall be construed to create anv right, bevond 
the terms, conditions, and periods of the license. No per¬ 
son shall use or operate any apparatus for the transmis¬ 
sion of energy or communications or signals by radio (a) 
from one place in any Territory or possession of the United 
States or in the District of Columbia to another place in 
the same Territory, possession, or District; or (b) from 
any State, Territory, or possession of the United States, 
or from the District of Columbia to any other State, Ter¬ 
ritory, or possession of the United States; or (c) from 
any place in any State, Territory, or possession of the 
United States, or in the District of Columbia, to any place 
in any foreign country or to any vessel; or (d) within any 
State vdien the effects of such use extend beyond the bord¬ 
ers of said State, or when interference is caused by such 
use or operation with the transmission of such energy, 
communications, or signals from within said State to any 
place beyond its borders, or from any place beyond its 
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borders to any place within said State, or with the trans¬ 
mission or reception of such energy, communications, or 
signals from and/or to places beyond the borders of said 
State; or (e) upon any vessel or aircraft of the United 
States; or (f) upon any other mobile stations within the 
.jurisdiction of the United States, except under and in ac¬ 
cordance with this Act, and with a license in that behalf 
granted under the provisions of this Act. 

Section 316: 

“modification by commission of construction permits 

OR LICENSES 

“Sec. 316. (a) Any station license or construction per¬ 
mit may be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the judg¬ 
ment of the Commission such action will promote the public 
interest, convenience, and necessity, or the provisions of 
this Act or of any treaty ratified by the United States will 
be more fully complied with, y^-sudi ^order of mod ifica- 
tion shall beco me final until the holder ofthe license or per- 
mrfshall have notified in writing of the proposed action 
and the grounds and reasons therefor, and shall have been 
given reasonable opportunity, in no event less than thirty 
days, to show cause by public hearing, if requested, why 
such order of modification should not issue: Provided, 
That where safety of life or property is involved, the Com¬ 
mission may by order provide for a shorter period of 
notice. 

“ (b) In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden of pro¬ 
ceeding with t'ne introduction of evidence and the burden 
of proof shall be upon the Commission.” 

Section 402: 

“proceedings to enjoin, set aside, annul, or suspend 

ORDERS OF THE COMMISSION 

“Sec. 402* * * 

“(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals 
for the District of Columbia in any of the following cases: 

* * * 


“(5) By the holder of any construction permit or sta¬ 
tion license which has been modified or revoked by the 
Commission. 

* • # 

Section 501 :* 


GENERAL PENALTY 

Section 501. Any person who willfully and knowingly 
does or causes or suffers to be done any act, matter, or 
thing, in this Act prohibited or declared to be unlawful, or 
who willfully and knowingly omits or fails to do any act, 
matter, or tiling in this Act required to be done, or will- 
fullv and knowingly causes or suffers such omission or 
failure, shall, upon conviction thereof, be punished for 
such offense, for which no penalty (other than a forfeiture) 
is provided herein, by a fine of not more than $10,000 or by 
imprisonment for a term of not more than two years, or 
both. 


Rules and Regulations of the Commission 

3.6 Daytime. The term “daytime” means that period 
of time between local sunrise and local sunset. 

3.7 Nighttime. The term “nighttime” means that period 
of time between local sunset and 12 midnight local stand- 
ard time. 

3.8 Sunrise and sunset. The terms “sunrise and sun¬ 
set” mean, for each particular location and during any 
particular month, the average time of sunrise and sunset 
as specified in the license of a broadcast station. (For 
tabulation of average sunrise and sunset times for each 
month at various points in the United States, see “Aver¬ 
age Sunrise and Sunset Times.”) 

3.9 Broadcast dav. The term “broadcast dav” means 

* * 

that period of time between local sunrise and 12 midnight 
local standard time. 

3.10 Experimental period. The term “experimental 
period” mean? that time between 12 midnight and local 
sunrise. This period may be used for experimental pur¬ 
poses in testing and maintaining apparatus by the licensee 
of anv standard broadcast station on its assigned fre- 
quenev and with its authorized power, provided no inter- 


* As in force at the time of the decision of the Commission. 
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ferenee is caused to other stations maintaining a regular 
operating schedule within such period. No station licensed 
for “daytime” or “specified hours” of operation may 
broadcast any regular or scheduled program during this 
period. 

3.23 Time of operation of the several classes of stations. 
The several classes of standard broadcast stations may he 
licensed to operate in accordance with the following: 

(a) Unlimited time permits operation without a maxi¬ 
mum limit as to time. 

(b) Limited time is applicable to Class II (secondary sta¬ 
tion) operating on a clear channel only. It permits oper¬ 
ation of the secondary station during daytime, and until 
local sunset if located west of the dominant station on the 
channel, or if located east thereof, until sunset at the 
dominant station, and in addition during night hours, if 
any, not used by the dominant station or stations on the 
channel. 

(c) Daytime permits operation during the hours be¬ 
tween average monthly local sunrise and average monthly 
local sunset. (For exact time of sunset at any location see 
Average Sunrise and Sunset Times.) Daytime stations 
operating on local channels may, upon notification to the 
Commission and the engineer in charge of the district in 
which they are located, operate at hours beyond those spe¬ 
cified in their license. 

(d) Sharing time permits operation during hours which 
are so restricted by the station license as to require a divi¬ 
sion of time with one or more other stations using the 
same channel. 

(e) Specified hours means that the exact operating hours 
are specified in the license. (The minimum hours that any 
station shall operate are specified in § 3.71). Specified 
hours stations operating on local channels except those 
sharing time with other stations may, upon notification to 
the Commission and the engineer in charge of the district 
in which they are located, operate at hours beyond those 
‘■■pecified in their license. 

3.79 License to specify sunrise and sunset hours.! If the 
licensee of a broadcast station is required to commence or 
cease operation of the station at the time of sunrise or 
sunset, the license will specify the hour of the day during 
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each month of the license period when operation of such 
station will commence or cease. (See Average Sunrise and 
Sunset Time.) • 1 2 

3.34 Daylight saving time. If local time is changed from 
standard time to daylight saving time at the location of all * 

stations sharing time on the same channel, the hours of 
operation of all such stations on that channel shall be un¬ 
derstood to refer to daylight saving time, and not standard 
time, as long as daylight saving time, is observed at such 
locations. This provision shall govern when the time is 
changed by provision of law or general observance of day- „ 

light saving time by the various communities, and when 
the time of operation of such stations is specified in the 
license or is mutually agreed upon by the licensees: Pro¬ 
vided, however, That when the license specifies average 
time of sunrise and sunset, local standard time shall be ob¬ 
served. In no event shall a station licensed for davtime 
only operate on regular schedule prior to local sunrise, or * 

shall a station licensed for greater daytime power than 
nighttime power or for a different radiation pattern for 
daytime operation than for nighttime operation operate 1 

with the daytime power or radiation pattern prior to local 
sunrise. 

3.87 Program transmissions prior to local sunrise. 

(a) The provisions of § § 3.6, 3.8, 3.9, 3.10, 3.23, 3.79 * 

and 3.84 shall not prevent the transmission of programs 
between 4 o’clock a.m., local standard time, and local sun¬ 
rise, of standard broadcast stations with their authorized - 

daytime facilities: Provided, That the provisions of this 
section shall not extend to: 

(1) Stations regularly sharing time during daytime 
hours either under licenses pursuant to which time-sharing 
agreements have been entered into or licenses specifying 

hours of operation, unless time-sharing agreements have * 

been reached covering such operation prior to local sun¬ 
rise. Sections 3.74, 3.77, and 3.78 shall be applicable to 
such agreements. • 

(2) Any Class II station causing interference 30 by use 

•io As determined by tlie Standards of Good Engineering Practice Governing 
Standard Broadcast Stations and the North American Regional Broadcasting 
Agreement. 
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of its daytime facilities within the 0.5 mv/m 50 percent 
sky-wave contour of any Class I station either of the 
United States or of any country party to the North Ameri¬ 
can Regional Broadcasting Agreement, except (i) where 
the Class I station is located east of the Class II station 
in which case operation may begin at local sunrise at the 
Class I station; (ii) where an agreement has been reached 
with the Class I station to begin operation prior to local 
sunrise. 

(3) Operation by use of its daytime facilities of any 
Class II station on any Class I-A channel not assigned to 
the United States under the North American Regional 
Broadcasting Agreement. 

(b) vAny station onerating du ring such ho urs receiving 
notice from the Commission that undue. in terference's' 
eansed'shall refrain from such operation during such hours 
pending further notice from the Commission. 

(c) Nothing contained in outstanding instruments of 
authorization for such stations shall prohibit such opera¬ 
tion except as herein provided. 

(d) The period 4 a.m. to 6:00 a.m. local standard time 
shall not be included in determining compliance with § 3.71. 


Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations. 


I. Engineering Standards of Allocation 


. . . Class III stations operate on regional channels and 
normally render primary service to the metropolitan dis¬ 
trict and the rural area contained therein and contiguous 
thereto, and are subdivided into two classes: 


(a) Class III-A stations which operate with powers not 
less than 1 kw or more than 5kw are normally protected 
to the 2500 uv/m groundwave contour nighttime and the 
500 uv/m groundwave contour daytime. 2 


(b) Class III-B stations which operate with powers not 
less than 0.5 kw or more than 1 kw nighttime and 5 kw day¬ 
time are normally protected to the 4000 uv/m groundwave 
contour nighttime and 500 uv/m ground wave contour day¬ 
time. 2 


2 Sec Tables IV and V. 
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Table IV .—Protected service contours and permissible interference 

signals for broadcast stations 


Class of 
station 

Class of 
channel used 

Signal intensity contour of area 
protected from objectionable interference! 

Permis¬ 

sible 

power Days Night 

Permissible 
interfering signal 
on same channel 

Day3 Night 1 2 3 4 

la 

Clear 

50 kw SC 100 uv/m 
AC 500 uv/m 

Not duplicated 

5 uv/m 

Not dup¬ 
licated 

lb 

do 

10 kw SC 100 uv/m 
to 

50 kw AC 500 uv/m 

500 uv/m 

(50 per cent 
sky wave) 

5 uv/m 

25 uv/m 

II 

do 

0.25 kw 500 uv/m 
to 50 kw 

2500 uv/m 5 6 
(ground-wave) 

25 uv/m 

125 uv/m 5 

III-A 

Regional 

1 kw to 500 uv/m 

5 kw 

2500 uv/m 
(ground-wave) 

25 uv/m 

125 uv/m 

III-B 

do 

0.5 to 500 uv/m 

1 kw night 
& 5 kw 
day 

4000 uv/m 
(ground-wave) 

25 uv/m 

200 uv/m 

IV 

Local® 

0.1 kw 500 uv/m 

to 

0.25 kw 

4000 uv/m 
(ground-wave) 

25 uv/m 

200 uv/m 


1 When it is shown that primary service is rendered by any of the above classes of 
stations, beyond the normally protected contour, and when primary service to approximately 
90 percent of the population (population served with adequate signal) of the area between 
the normally protected contour and the contour to which such station actually serves, is not 
supplied by any other station or stations, the contour to which protection may be afforded 
in such cases will be determined from the individual merits of the case under consideration. 
When a station is already limited by interference from other stations to a contour of higher 
value than that normally protected for its class, this contour shall be the established standard 
for such station with respect to interference from all other stations. 

2 For adjacent channels see Table V. 

3 Ground wave. 

4 Skywavc field intensity for 10 percent or more of the time. 

5 These values are with respect to interference from all stations except Class lb, which 
stations may cause interference to a field intensity contour of higher value. However, it is 
recommended that Class II stations be so located that the interference received from Class lb 
stations will not exceed these values. If the Class II stations are limited by Class lb stations 
to higher values, then such values shall be the established standard with respect to protection 
from all other stations. 

6 Class IV stations may also be assigned to regional channels according to section 3.29. 

SC = Same channel. 

AC = Adjacent channel. 
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Table V. — Interference ratios 



Desired groundwave to— 

Desired 50 

Frequency separation 


Undesired 

percent skywave 

of desired to unde- 

Undesircd 

]0 percent 

to undcsired 

sired signals 

groundwave 

skywave 

percent sky wave 

i 

0 kc. 

.20:1. 

.20:1. 

.20:1 

10 kc. 

. 1:1. 


.........(1) 

20 kc. 

. 1:30 . 


i See footnote 3, 

page 1. 
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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 


No. 12,051 


MUSIC BROADCASTING COMPANY, Appellant , 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee; 

GREAT TRAILS BROADCASTING CORPORATION, 

Intervenor. 


Appeal from the Federal Communications Commission 


JOINT APPENDIX 


Notice of Appeal and Statement of Reasons Therefor 

Notice of appeal 

Now comes Music Broadcasting Company (hereinafter 
referred to as Music), Appellant, pursuant to Section 
402(b) (5) of the Communications Act of 1934, as amended, 
(47 U-S.C. Sec. 402(b) (5)) and says that it is aggrieved 
(1) by a summary order (Exhibit 1) of the Federal Com¬ 
munications Commission (hereinafter referred to as Com- 



mission), released December 29, 1953, modifying, without 
bearing, the station license of Station WGRD and revok¬ 
ing a portion thereof by requiring that Station to cease op¬ 
erations prior to sunrise, pending further proceedings that 
might make the cessation of such operation permanent, and 
(2) by an order (Exhibit 2) of the Commission, released 
January 7, 1954, refusing to stay the order of December 
29, 1953, insofar as it required Station WGRD to cease 
operations prior to sunrise, pending such further pro¬ 
ceedings. 

Wherefore Appellant gives notice of its appeal from 
these orders to the United States Court of Appeals for 
the District of Columbia. 

Statement of the Reasons Ufon Which Appellant 

Intends to Rely 

The Commission’s decisions of December 29, 1953 and 
January 7, 1954 are contrary to law for each of the follow¬ 
ing reasons: 

1. The denial of any notice or hearing, written or oral, 
before ordering WGRD to cease operations prior to sun¬ 
rise for even a limited time was contrary to the provisions 
of Section 316 of the Communications Act, Section 9(b) 
of the Administrative Procedure Act and the Fifth Amend¬ 
ment to the Constitution of the United States. 

2. The order requiring WGRD to cease operations prior 
to sunrise for a limited time was contrary to the provisions 
of Section 316 of the Communications Act which provides 
that a station license mav be so modified onlv if such action 

•r •> 

will promote the public interest, convenience and necessity 
or the provisions of the Act will be more fully complied 
with. 

3. The order requiring WGRD to cease operations prior 
to sunrise for a limited time was contrary to the provis¬ 
ions of Section 316 of the Communications Act in that the 
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Commission did not satisfy the burden of coming forward 
with evidence and burden of proof imposed by that Section. 

4. The Commission’s finding that WGRD was causing 
“undue interference” under circumstances when the Com¬ 
mission had never properly set standards for “undue in¬ 
terference” was made in violation of Sections 3 and 4 of 
the Administrative Procedure Act. 

5. The Commission’s interpretation of “undue inter¬ 
ference” as being synonymous with “objectionable inter¬ 
ference” is arbitrary and capricious and contrary to the 
true meaning of that term as it is used in Section 3.87 of 
the Commission’s Rules. 

6. The Commission’s conclusion that Station WING is 
entitled to any protection against interference that might 
be caused by WGRD prior to sunrise is contrary to Sections 
3.6, 3.7, and 3.9 of the Commission’s Rules and pertinent 
portions of the Commission’s Standards of Good Engineer¬ 
ing Practice. 

7. The conclusion of the Commission that in determin¬ 
ing whether or not WGRD’s authority should be termi¬ 
nated, consideration cannot be given to the nature of the 
service being rendered by WGRD in Grand Rapids, the 
length of time it has been rendering such service, the good 
will that has been created, the financial reliance upon such 
service by WGRD, and the fact that WING has been ac¬ 
cepting WGRD interference for six solid years without 
making a single complaint is arbitrary and capricious. 

S. The summary termination of WGRD’s authority to 
operate prior to sunrise pending the final determination 
of issues raised in the agency proceedings was arbitrary 
and capricious in the absence of any finding that the public 
interest or compelling circumstances required such termi¬ 
nation. In this connection it was arbitrary and capricious 
not to consider that if WING has been able to operate for 
the past six years at the same hours as WGRD’s pre-sunrise 
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operation, it is clear that it will be able to bear such opera¬ 
tion for a short further period of time. On the other hand, 
termination of WGRD’s services prior to sunrise, pend¬ 
ing final determination in this matter irreparably damages 
WGRD and the public which is served by its broadcasts. 

Relief 

Wherefore the Appellant prays that this Court adjudge, 
order and decree that the Commission’s orders of Decem¬ 
ber 23,1952, December 29,1953 and January 7,1954 requir¬ 
ing WGRD to refrain from broadcasting during hours 
prior to local sunrise pending the further proceedings con¬ 
templated by the orders, are in violation of the legal rights 
of the Appellant, and that said orders be vacated, set aside 
and annulled; further, that this Court reverse said orders 
of the Federal Communications Commission and order the 
Commission to permit WGRD to continue operation prior 
to sunrise until such time as a proper order may be issued, 
in accordance with law, to terminate such operation, or 
provide such further relief as this Court deems just and 
proper. 

Respectfully submitted, 

Music Broadcasting Company 
By 

Leonard H. Marks 
By 

Paul Dobin 
Cafritz Building 
Washington, D. C. 

Its Attorneys 

January S, 1954 
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Filed Jan. 13,1954 

Notice of Intention to Intervene 

Great Trails Broadcasting Corporation, a corporation 
existing under the laws of Ohio, which is the holder of a 
license issued by the Federal Communications Commission 
to operate radio station WING in Dayton, Ohio, hereby 
states, pursuant to Section 402(e) of the Communications 
Act of 1934, as amended (47 U.S.C. 402(e)), that it is en¬ 
titled to participate in the proceedings to be had upon the 
above-entitled Appeal and Petition for Stay Order and 
hereby gives notice that it intends to intervene therein for 
the reasons set forth in the attached Statement of Interest. 

Great Trails Broadcasting Corporation 
By /s/ Harrison T. Slaughter 
Harrison T. Slaughter 

By /s/ Harold D. Cohen 
Harold D. Cohen 
Pierson and Ball 
1007 Ring Building 
Washington 6, D. C. 

Its Attorneys 

Dated this 13th day of January, 1954. 

Certified a true copy: 

Harold D. Cohen 

***•#••••• 


Verified Statement of Intervenor's Interest 

District of Columbia, ss : 

Harold D. Cohen, being duly sworn, says that he is attor¬ 
ney for Great Trails Broadcasting Corporation, a corpora¬ 
tion existing under the laws of Ohio, and in support of the 
attached Notice of Intention to Intervene in the above- 
entitled Appeal ‘and Petition for Stay Order of Music 
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Broadcasting Company, states that Intervenor’s interest is 
as follows: 

1. Intervenor is the holder of a license issued by the 
Federal Communications Commission to operate Radio Sta¬ 
tion WING in or near Dayton, Ohio, on the regional fre¬ 
quency 1410 kc with power of 5 kilowatts, unlimited time, 
employing a directional antenna at night. Station WING 
maintains a regular weekday operating schedule and pro¬ 
vides program service commencing at 5 A.M. local standard 
time. 

2. Prior to November 16, 1953, it was brought to the at¬ 
tention of the Intervenor that Music Broadcasting Com¬ 
pany, licensee of Station WGRD, Grand Rapids, Michigan, 
was operating prior to local sunrise and causing severe 
electrical interference to the service of Station WING be¬ 
tween 5 A.M. and local sunrise at Dayton, Ohio, during 
which period Station WING was rendering a regular pro¬ 
gram service. On November 16, 1953, Intervenor sent a 
telegram to the Federal Communications Commission com¬ 
plaining of such interference. The Commission on Novem¬ 
ber 17, 1953 notified the licensee of Station WGRD that a 
complaint of undue interference had been received and 
ordered Station WGRD to refrain from further operation 
between 4 A.M. and local sunrise in accordance with the 
provisions of Section 3.87(b) of the Commission’s Rules. 
On November 27, 1953, the Commission authorized Station 
WGRD to resume early morning operation pending decis¬ 
ion upon a petition to review its action of November 17, 
1953. Upon consideration of a petition for cancellation of 
the order directing WGRD to cease pre-sunrise operations, 
and the Opposition thereto filed by Intervenor, the Commis¬ 
sion concluded that Station WGRD was causing “objection¬ 
able interference” to Station WING “within the latter’s 
normally-protected contour”. In an Order released De¬ 
cember 29, 1953, the Commission directed WGRD to re¬ 
frain, in accordance with the terms of its license and Section 
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3.87(b) of the Commission’s Rules and Regulations, from 
operating during hours prior to local sunrise at Grand 
Rapids until further notice from the Commission. 

3. In an Order released January 7,1954, the Commission 
denied the petition filed by Music Broadcasting Company 
for a stay of its Order of December 29, 1953. The Com¬ 
mission stated: “Here Station WING is suffering undue 
interference during its actual pre-sunrise operations. In 
determining the type of consideration which must be given 
by an agency before applying a rule which has the effect 
of requiring an interim cessation of operating privileges, 
the rights of those who are injured by the operations are 
entitled to weight.” 

4. The Appeal in the above-entitled action is from the 
Commission’s order released December 29, 1953 directing 
Station WGRD to cease pre-sunrise operations that cause 
undue interference to Station WING, and from the Com¬ 
mission’s order of January 7, 1954 which refused to stay 
the order of December 29, 1953. 

5. A reversal by this Court of said orders of the Com¬ 
mission of December 29, 1953 and January 7, 1954 would 
allow Station WGRD to continue to cause objectionable 
electrical interference to Station WING prior to local sun¬ 
rise and would in effect constitute a modification of Inter- 
venor’s license to operate Station WING. Intervenor would 
thereby be deprived without due process of law of such 
rights as it has acquired under the terms of its license and 
the Rules and Regulations of the Commission. 

Wherefore, Intervenor is a person who would be ag¬ 
grieved or whose interests would be adversely affected by 
a reversal or modification of the order of the Federal Com¬ 
munications Commission. Therefore, under Section 402(e) 
of the Communications Act of 1934, as amended, (47 U.S.C. 
402(e)), Intervenor is entitled to participate in this Appeal 
and all proceedings incident thereto. Intervenor’s Opposi- 


tion to the Petition for Stay Order is being filed simultan¬ 
eously herewith. 

/s/ Harold D. Cohen 

Harold D. Cohen 
Pierson and Ball 
1007 Ring Building 
Washington 6, D. C. 
Attorneys for Great Trails 
Broadcasting Corporation 

Subscribed and sworn to before me this 13th day of Jan¬ 
uary, 1954. 

/s/ Irene N. Minnick 
Notary Public 

My commission expires Aug. 31,1957. 
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Statement of the Case 

This appeal involves an order of the Federal Communi¬ 
cations Commission which requires that Music Broadcast¬ 
ing Company (Music) refrain from operating its standard 
broadcast station during hours before sunrise, pending pos¬ 
sible future proceedings to determine whether that prohibi¬ 
tion should be made permanent. A later order of the Com¬ 
mission denying a request by Music that the basic order 
be stayed until the conclusion of these subsequent proceed¬ 
ings is also under review herein. This agreed statement 
of the case contains, inter alia, the substance or a descrip¬ 
tion of all the relevant procedural steps which preceded the 
issuance of the orders under review. 

The Commission, on June 11,1947, granted Music’s appli¬ 
cation for a construction permit for station WGRD, a new 
standard broadcast station at Grand Rapids, Michigan, to 
be operated on 1410 kc., with 1 kw power, daytime only. The 
application requested facilities for “daytime only” opera¬ 
tion. The hours of proposed operation, as stated in Music’s 
original application, were 6:00 A.M. to 6:00 P.M. weekdays', 
and 8:00 A.M. to 6:00 P.M. Sundays. The station com¬ 
menced commercial broadcasts on November 1, 1947 pur¬ 
suant to program test authority, and has continued such 
broadcasts ever since. 

On October 28, 1947 Music applied for a station license 
to cover its outstanding construction permit. That appli¬ 
cation stated that the proposed hours of operation of the 
station were “Daytime.” The Commission on January 7, 
1948 issued a station license to Music which authorized it 
to operate daytime, and the hours of such operation were 
specified in accordance with Section 3.79 of the Commis¬ 
sion’s Rules and Regulations, 1 as follows: 

i The texts of all pertinent rules referred to in this Statement of the 
Case appear in the Appendix to Appellant’s Brief. 
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Daytime as Follows: Jan. 8:15 am to 5:30 pm; 

Feb. 7:45 am to 6:15 pm; Mar. 7:00 am to 6:45 pm; 

Apr. 6:00 am to 7:30 pm; May 5:15 am to 8:00 pm; 

June 5:00 am to 8:30 pm; July 5:15 am to 8:15 pm; 

Aug. 5:45 am to 7:45 pm; Sept. 6:15 am to 7:00 pm; 

Oct. 7:00 am to 6:00 pm; Nov. 7:30 am to 5:15 pm; 

Dec. 8:15 am to 5:15 pm; Eastern Standard Time 

Music’s station license has been twice renewed. Each of 
the subsequent licenses issued contained the same provis¬ 
ions with respect to the commencement of daily operation 
of the station as the original license. 

In each of the applications for renewal of license Music 
requested “daytime only” operation. The actual time of 
operation, as set forth in the applications for renewal was 

For license period commencing November 1, 1950, 

6:30 A.M. to 5:15 P.M. weekdays, and 
8:00 A.M. to 5:15 P.M. Sundays, both past 
operation and proposed future operation. 

For period commencing November 1, 1953, 

6:00 A.M. to sunset weekdays, and 
8:00 A.M. to sunset Sundays, both past 
operation and proposed future operation. 

Since it began operation on November 1, 1947, Music has 
been operating before sunrise in accordance with Section 
3.87 of the Commission’s Rules and Regulations which 
provides: 

§ 3.87 Program transmission prior to local sunrise— 
(a) The provisions of §§ 3.6, 3.8, 3.9, 3.10, 3.23, 3.79 
and 3.84 shall not prevent the transmission of programs 
between four o’clock a.m., local standard time, and local 
sunrise, of standard broadcast stations with their au¬ 
thorized daytime facilities: provided, that the provis¬ 
ions of this rule shall not extend to: 

(1) Stations regularly sharing time during daytime 
hours either under licenses pursuant to which time¬ 
sharing agreements have been entered into or licenses 
specifying hours of operation prior to local sunrise. 



* 


* 
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Sections 3.74, 3.77 and 3.78 of these rules shall be appli¬ 
cable to such agreements. 

(2) Any Class II station causing interference* by 
use of its daytime facilities within the 0.5 mv/m 50% 
skywave contour of any Class I station either of the 
United States or any country party to the North Amer¬ 
ican Regional Broadcasting Agreement, except (a) 
where the Class I station is located east of the Class 
II station in which case operation may begin at local 
sunrise at the Class I station; (b) where an agreement 
has been reached with the Class I station to begin oper¬ 
ation prior to local sunrise. 

(3) Operation by use of its daytime facilities of any 
Class II station on any Class I-A channel not assigned 
to the United States under the North American Region¬ 
al Broadcasting Agreement. 

(b) Any station operating during such hours receiv¬ 
ing notice from the Commission that undue interfer¬ 
ence is caused shall refrain from such operation during 
such hours pending further notice from the Commis¬ 
sion. 

(c) Nothing contained in outstanding instruments of 
authorization for such stations shall prohibit such op¬ 
eration except as herein provided. 

(d) The period 4:00 a.m. to 6:00 a.m., local standard 
time, shall not be included in determining compliance 
with § 3.71 of these rules. 

* As determined by the Standards of Good Engineering Practice Gov¬ 
erning Standard Broadcast Stations and the North American Regional 
Broadcasting Agreement. 

On November 16, 1953 the Commission received the fol¬ 
lowing telegram from Great Trails Broadcasting Corp. 
(Great Trails), licensee of station WING, Dayton, Ohio: 

The Commission is hereby notified that WING is re¬ 
ceiving serious and undue interference during the hours 
prior to sunrise from operation of daytime station 
WGRD Grand Rapids Michigan. WING signs on at 
5 AM daily except Sunday and 7 AM on Sunday. We 
hereby request that WGRD be notified in accordance 
with Rule Number 3.87 to refrain from broadcasting 
during hours prior to sunrise when WING is on the air. 


Station WING is licensed to Great Trails as a Class III 
station under the Commission’s rules, to operate on 1410 
kc (the same frequency upon which Music broadcasts) with 
5 kw power, unlimited time, employing a directional an¬ 
tenna at night. It has been so licensed since 1941, over six 
years prior to Music’s first authorization. Until 1949 Great 
Trails operated on a 24-hour schedule except Sundays. 
Since that time it has commenced its daily operation at 5, 
5:30 or 6 A.M. At the time it made its complaint alleging 
that it was receiving undue interference from Music’s op¬ 
erations, it was maintaining a regular operating schedule 
which commenced at 5 A.M. local standard time. Prior to 
the instant complaint Great Trails never filed any com¬ 
plaint with the Commission about the operation by Music 
during hours before sunrise. 

On November 17, 1953 the day following the receipt of 
the telegram from Great Trails, the Commission sent the 
following telegram to Music: 

Complaint received that undue interference being 
caused by operation of WGRD to WING, Dayton, Ohio 
during hours prior to local sunrise. Necessary refrain 
from further operation between four A.M. local stand¬ 
ard time to local sunrise accordance Section 3.87B 
Commission Rules. 

In accordance with this order Music immediately ceased 
pre-sunrise operation. Counsel for Music, by letter dated 
November 27, 1953, requested the Commission to authorize 
Music to continue its pre-sunrise operation until the Com¬ 
mission had an opportunity to reach a decision on a plead¬ 
ing which was being prepared on Music’s behalf seeking 
review of the matters involved in Great Trails’ complaint. 
In response to this request the Commission, by telegram 
dated November 27, 1953, stayed its previous order pend¬ 
ing further consideration of this matter by the Commis¬ 
sion. Music then resumed its pre-sunrise operation, which 
continued until the issuance of the order of December 29, 
1953, which is here under review. 
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On December 7,1953 Music filed a “Petition for Cancella¬ 
tion of Summary Order.” The petition requested, in view 
of the facts of this case and legal arguments set forth 
therein, that the Order of November 17,1953 be withdrawn, 
and: 

“that if further inquiry into the matters raised here is 
warranted, that appropriate procedures be instituted 
consistent with the due process clause of the Constitu¬ 
tion, Section 9(b) of the Administrative Procedure Act 
and Section 316 of the Communications Act of 1934 as 
amended.” 

The following affidavits, which have not been contro¬ 
verted, were submitted in support of this petition: 

Paul F. Eichhorn, President of Music Broadcasting 
Company, licensee of Station WGRD, Grand Rapids, 
Michigan, being first duly sworn on oath deposes and 
says: 

Between the hours of sign on at 5:30 A.M. and 8:00 
A.M., Monday through Saturday, the programs of 
WGRD are primarily sustaining and are devoted to 
serving the personal interests and needs of an audience 
listening to radio at these hours. As the log of the 
station will show, the programs during these hours 
are a running succession of music; early morning 
pleasantries; general news; time signals; weather and 
temperature information; farm and industrial news 
and information; safety suggestions; specialized items 
concerning such matters as schools, police and fire pro¬ 
tection, civil defense, citizenship, meetings and activi¬ 
ties of youth; social, civic and welfare organizations. 
Nothing is left out that is considered might be of inter¬ 
est or value to this very sizable unit of the community. 
Grand Rapids lies in a county which is believed to have 
more car registrations per population than any other 
county in the United States except one. Accordingly, 
emphasis is continually laid on street, highway, driv¬ 
ing, and traffic conditions. Of particular significance 
and interest is the quarter hour program each week day 
morning between 6:30 and 6:45 during which a re¬ 
ligious and inspirational program “Morning Light” is 




broadcast. The tremendous appeal of this program 
and the value of it to this particular unit are evidenced 
by the fact that during the recent temporary cessation 
of these broadcasts the station was deluged with in¬ 
quiries from listeners whose inquiries showed that they 
wanted the program resumed and continued. Between 
the hours of 6:45 and 7:30 each week day morning, 
commercial spots may be carried and the program may 
in consequence be classified commercial. Despite this 
fact, the basic character of the program does not 
change. The unusual and outstanding value and neces¬ 
sity for this whole, before-sunrise programming stems 
from the singular fact that Grand Rapids is a highly 
industrial community in which a large unit of the pop¬ 
ulation rises early and goes to work in the early morn¬ 
ing hours. These people could not be reached at any 
other time by this station. It is a well known fact that 
thousands are wakened by clock radios tuned to Sta¬ 
tion WGRD, listen while they prepare for work, and 
listen while in cars on the way to work. This before¬ 
sunrise programming has for more than six years 
woven itself into the close, personal pattern of life of 
the people of the community and its termination would 
deprive them of a source of inspiration, pleasure, in¬ 
formation, and guidance for which no substitute is 
available. 

/s/ Paul F. Eichhorn 
Paul F. Eichhorn 
President 

Music Broadcasting Company 

Statement by Rev. Wm. Meadows, Pastor, St. Paul’s 
Methodist Church: 

For more than a year and a half we have been broad¬ 
casting six days a week at 6:30 A.M. over WGRD in 
Grand Rapids, Michigan. Last week, without warning, 
the station went off the air, beginning operations at 
7:30 and thus eliminating completely our programs. 
As a Public Service Program I have felt that the 6:30 
hour was especially suited to reach an audience which 
had been determined by various survey. Almost two 
years ago I ran a survey of radio in three factories in 
the city of Grand Rapids and from that found that 
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WGRD was tops in listening audience at 6:30 A.M. 
Since we wanted to produce a program of religious 
nature for the working man and since more than 70% 
of the factory workers in Grand Rapids go to work at 
7:00 A.M. we approached WGRD and began operations. 
As a result of this length of time we have received over 
twenty-five families into membership in our church; 
we have received consistent mail from all over the 
listening area; we have had numerous people attending 
our church and the churches of many other denomina¬ 
tions in the city due to this broadcast. We take pride 
in the results that we feel God has granted us. 

Since we have been unable to broadcast the last few 
days I have had personal calls of an average of over 
twenty-five per day asking what happened to the pro¬ 
gram and the station and countless letters to the same 
effect. We have tried to explain that there was hope 
that in the future we would be back on the air. 

With the sudden termination of our broadcasting ac¬ 
tivity it has hurt us tremendously in prestige and has 
limited us in doing a job to the average workman and 
for the average workman which we have felt has been 
needed greatly. The time could not be any later than 
6:30 A.M. and accomplish the same purpose as we see 
it and since we are trying to do something early in the 
morning we think it significant that thei*e is no other 
religious program on that early. 

I sincerely hope the Public Service which has been 
done by WGRD thru “Morning Light” shall not lose 
the very splendid results which we have been seeing by 
not being able to go on the air at the usual time. We 
want it known that we feel that such Public Service 
programs in the interest of the faith of the people in 
God are the means of life and happiness to a great 
many people and shall be happy in hearing that WGRD 
may go on the air again soon at the regular time. 

/s/ William A. Meadows 
Pastor Bill Meadows 

On December 17, 1953 Great Trails filed an “Opposition 
to Petition for Cancellation of Summary Order.” On De¬ 
cember 23,1953 Music filed a “Reply to Opposition to Peti¬ 
tion for Cancellation of Summary Order.” 

On December 29, 1953 the Commission issued a Memo- 




randum Opinion and Order in this matter which is re¬ 
printed in full at the conclusion of this statement of facts 
and is incorporated herein by reference. This is the first 
order of the Commission of which review is sought in this 
action. In this decision the Commission ordered Music to 
refrain from operating during hours prior to local sunrise 
at Grand Rapids until further notice from the Commission. 
It was also provided therein that this prohibition should 
become permanent after thirty days from the service of 
the Order unless Music should request an evidentiary hear¬ 
ing or oral argument on the question whether the prohibi¬ 
tion should be made permanent, 2 and that if a hearing or 
oral argument should be designated, Music should refrain 
from operating during pre-sunrise hours until the issuance 
of a final decision by the Commission. 

On December 30, 1953 Music filed with the Commission a 
Petition for Stay of the order of December 29, 1953, pend¬ 
ing the hearing made possible under that order. Oral 
argument on this Petition was requested. This petition 
was denied by the Commission in a Memorandum Opinion 
and Order issued on January 7, 1954, which is reprinted 
in full at the conclusion of this statement of facts and is 
incorporated herein by reference. This is the second order 
of which review is sought in this action. 

On January 6,1954 the Notice of Appeal was filed herein. 
It seeks review of the order of December 29, 1953 onlv in- 
sofar as it directs Music not to operate before sunrise 
pending possible future proceedings to determine whether 
that prohibition should be made permanent. In addition, 
review is sought of the order of January 7, 1954 denying 
Music’s Petition for Stay. 

On Januarv 8, 1954 Music filed a Petition for Stav of 
the Commission’s order of December 29,1953 in this Court. 
Oppositions thereto were filed by the Commission and 
Great Trails, and oral argument was held. On January 15, 
1954 this Court denied Music’s Petition for Stav. 

2 In a pleading filed by Music on January 28, 1954, an evidentiary hearing 
and oral argument on this question were requested. 
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37 FCC 53-1730 

99452 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D.C. 

In re Music Broadcasting Company (WGRD) 
Grand Rapids, Michigan 

For Authority to Operate Pre-Sunrise Hours 

Memorandum Opinion and Order 

By the Commission: Commissioner Doerfer not par¬ 
ticipating. 

1. The Commission has under consideration a pleading 
filed on November 16, 1953, by the Great Trails Broadcast¬ 
ing Company, licensee of Station WING, Dayton, Ohio, 
requesting the Commission to require Music Broadcasting 
Company, licensee of Station WGRD, Grand Rapids, Mich¬ 
igan, to terminate pre-sunrise operations during such hours 
as Station WING is operating before sunrise, and a plead¬ 
ing filed by Station WGRD on December 7, 1953. 

2. Station WGRD, Grand Rapids, Michigan, is licensed 
to operate on 1410 kilocycles with one kilowatt power, day¬ 
time only (1410 kc, 1 kw, D). Station WING, Dayton, 
Ohio, is licensed to operate on 1410 kilocycles with five kilo¬ 
watts power, unlimited time, employing a directional an¬ 
tenna at night (1410 kc, 5 kw, U, DA-N). 

3. In its pleading dated November 16, 1953, Station 
WING states that it is “receiving serious and undue inter¬ 
ference during the hours prior to sunrise from operation 
of daytime Station WGRD,” and requests the Commission 
to require WGRD, pursuant to Section 3.87(b) of the Rules, 
to refrain from broadcasting during hours prior to sunrise 
when WING is operating. At the present time, WING 
signs on at 5:00 a.m. daily except on Sunday, and at 7:00 
a.m. on Sunday. In response to this pleading, the Com- 





mission on November 17, 1953, directed WGRD to discon¬ 
tinue tlie operation in question. Thereafter, on November 
27, 1953, this order was stayed pending further considera¬ 
tion by the Commission. 

4. On June 10, 1940, the Commission adopted Order No. 
74 to permit certain daytime only and limited time sta¬ 
tions to operate between the hours of 4:00 a.m. local stand¬ 
ard time and local sunrise. On October 14, 1941, 

38 the Commission cancelled Order No. 74 and in lieu 
thereof adopted Section 3.87. 1 

39 Except for a minor revision of Section 3.87(a)(2), 
not pertinent here, Section 3.87 has not been revised 

since its adoption. Subparagraph (a) of Section 3.87, after 
setting forth the general rule—permitting day-time only 
and limited time stations to operate between 4:00 a.m. and 

i Section 3.87 reads as follows: 

§ 3.87 Program transmissions prior to local sunrise. 

(a) The provisions of §§ 3.G, 3.S, 3.9, 3.10, 3.23, 3.79, and 3.84 shall not 
prevent the transmission of programs between 4 o’clock a.m., local standard 
time, and local sunrise, of standard broadcast stations with their authorized 
daytime facilities: PROVIDED, 

That the provisions of this section shall not extend to: 

(1) Stations regularly sharing time during daytime hours cither under 
licenses pursuant to which time-sharing agreements have been entered into 
or licenses specifying hours of operation, unless time-sharing agreements have 
been reached covering such operation prior to local sunrise. Sections 3.74, 
3.77 and 3.78 shall be applicable to such agreements. 

(2) Any Class II station causing interference* by use of its daytime facili¬ 
ties within the 0.5 mv/m 50 per cent sky wave contour of any Class I station 
either of the United States of any country party to the North American 
Regional Broadcasting Agreement, except (i) where the Class I station is 
located east of the Class II station in which case operation may begin at 
local sunrise at the Class I station; (ii) where an agreement has been reached 
with the Class I station to begin operation prior to local sunrise. 

(3) Operation by use of its daytime facilities of any Class II station on 
any Class I-A channel not assigned to the United States under the North 
American Regional Broadcasting Agreement. 

(b) Any station operating during such hours receiving notice from the 
Commission that undue interference is caused shall refrain from srucli opera¬ 
tion during such hours pending further notice from the Commission. 

(c) Nothing contained in outstanding instruments of authorization for 
such stations shall prohibit such operation except as herein provided. 

(d) The period 4 a.m. to 6 a.m., local standard time, shall not be included 
in determining compliance with $ 3.71. 

* As determined by the Standards of Good Engineering Practice Con¬ 
cerning Standard Broadcast Stations and the North American Regional 
Broadcasting Agreement. 
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local sunrise—expressly excludes certain classes of daytime 
only and limited time stations from any operation before 
local sunrise. As to the stations permitted to operate before 
sunrise, Section 3.87(b) requires these stations to discon¬ 
tinue such pre-sunrise operation upon receiving notice from 
the Commission that undue interference is being caused to 
stations authorized to operate on an unlimited time basis. 
This subparagraph reads as follows: 

3.87(b) Any station operating during such hours re¬ 
ceiving notice from the Commission that undue interference 
is caused shall refrain from such operation during such 
hours pending further notice from the Commission. , 

It is this provision of the Rules upon which Station 
WING bases its instant claim for relief. 

5. WORD urges that it would be unlawful under Sec¬ 
tion 316(a) of the Communications Act and Section 9(b) 
of the Administrative Procedure Act to suspend without 
hearing its authority to operate during pre-sunrise hours. 
WGRD further urges that in any event no “undue inter¬ 
ference” exists, and that no determination should be made 
in the matter without weighing the public interest in con¬ 
tinuation of WGRD’s pre-sunrise programs as against 
those of WING. WGRD especially stresses the extended 
period of time during which WING has not complained of 
interference from WGRD. 

6. It is evident that WGRD totally misconceives the 
nature of the authority under which it has been operating. 
WGRD has been operating under a special rule which per¬ 
mits operation contrary to the Commission’s basic rules 
only so long as undue interference is not caused by such 
operation. WGRD has been fully on notice at all times 
that this special operating authority was subject to being 
withdrawn at any time by the Commission. WGRD can¬ 
not be heard to claim operating privileges under Rule 3.87, 
and at the same time to reject the express condition upon 
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which those privileges are afforded. Suspension or can¬ 
cellation of WGRD’s pre-sunrise operations is not a modi¬ 
fication, revocation, suspension or annullment of its license 
within the meaning of Section 316(a) of the Communica¬ 
tions Act or Section 9(b) of the Administrative Procedure 
Act. WGRD’s license permits daytime operation only. 
Its authority to operate additionally, beyond the terms of 
its license, is limited by the terms of Section 3.87 of the 
Rules. 

7. WGRD’s argument that it is not causing undue inter¬ 
ference is equally unsound. By an ingenious but overly 
literal reading of the rules, WGRD concludes that WING 
is not entitled to any protection from interference during 
the hours from midnight to sunrise. While it is true that 
the definition of “nighttime” in Section 3.7 refers to the 
period from sunset to midnight, that definition is designed 
merely to distinguish those hours during the night in which 
experimentation is not permitted, from the so-called “ex¬ 
perimental” period. This is the period from mid- 
40 night to sunrise (Section 3.10)—a time set aside for 
broadcast stations for experimental purposes in test¬ 
ing and monitoring station equipment. It has never been 
contemplated, and so far as we are aware, has never before 
been contended, that unlimited time stations are not en¬ 
titled to their regular nighttime protection from interfer¬ 
ence during the “experimental” period. Indeed, Section 
3.10 which governs the experimentation to be permitted 
expressly limits such experimentation to that which will 
not cause interference to other stations maintaining a reg¬ 
ular operating schedule. 2 This provision would be mean- 

2 Section 3.10 reads as follows: 

3.10 Experimental period. The term “experimental period” means that 
time between 12 midnight and local sunrise. This period may be used for 
experimental purposes in testing and maintaining apparatus by the licensee 
of any standard broadcast station on its assigned frequency and with its 
authorized power, provided no interference is caused to other stations main¬ 
taining a regular operating schedule within such period. No station licensed 
for “daytime” or “specified hours” of operation may broadcast any regu¬ 
lar or schedule program during this period. 


ingless if such other stations were not entitled to protection 
from interference during the period in question. 

8. It is clear that WING is receiving objectionable inter¬ 
ference within its normally protected contours. The pre¬ 
sunrise operation of Station WGRD raises the nighttime 
limitation of Station WING from 2.47 mv/m to 8 mv/m. 
Station WING is a Class III-A station and pursuant to the 
provisions of the Standards of Good Engineering Prac¬ 
tice is entitled to protection to its 2.5 mv/m ground wave 
contour during nighttime hours of operation. WGRD 
urges, however, that objectionable interference is not “un¬ 
due interference” within the meaning of Section 3.87. 

9. It is true that undue interference is not defined in the 
Rules. But the intention of the Commission in adopting 
Section 3.87, and its uniform construction over many years 
make clear its meaning. Section 3.S7 was adopted to per¬ 
mit the more efficient utilization of the airwaves by per¬ 
mitting daytime only stations to operate during periods 
before sunrise in which unlimited time or dominant sta¬ 
tions on the channel were not operating. The authority 
created by the rule, however, was made subject to imme¬ 
diate withdrawal by the Commission, so that if stations 
with which interference would be involved should start 
operating during pre-sunrise hours in accordance with their 
license, they could at any time demand the protection 
against interference to which their license and the Com¬ 
mission’s rules entitle them. 

10. Undue interference as referred to in Section 3.87 
clearly means interference which is objectionable as de¬ 
termined on the basis of Commission Rules and Engineer¬ 
ing Standards and which in addition (1) occurs during 
actual service of an unlimited time station and (2) has 
been complained of by that station. The Commission has 
uniformly followed this interpretation over a twelve year 
period. Upon proper complaint by an unlimited time sta¬ 
tion of objectionable interference caused by the pre-sunrise 
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operation of a daytime only station, the Commission 
invariably has required the daytime only station to 
41 terminate its conflicting pre-sunrise operation. All 
the conditions for undue interference are met here. 
WING operates during the pre-sunrise period, and has 
formally asked that WGRD’s interfering operation during 
that period be terminated. 

11. There is likewise no basis for the contention that the 
services of WGRD and WING during the pre-sunrise pe¬ 
riod should be considered on a comparative basis. That 
question would only arise on proceedings for the modifica¬ 
tion of WING’s license, and amendment of the Rules. Ab¬ 
sent such proceedings, we see no alternative but to grant 
WING’s request that its right to protection be respected 
by directing WGRD to operate only during the daytime 
period—the only period for which WGRD is licensed. 

12. We are not unmindful of WGRD’s claim of laches 
on the part of WING in asserting its rights. That claim, 
however, rests upon the unacceptable assumption that Sec¬ 
tion 3.87 is a trap for the unwary unlimited time station. 
Nothing in the rules suggests that the summarily revocable 
authority there provided will ripen in time into a vested 
“squatter’s right” on the frequency. We believe that it 
would be wholly unjust to achieve such a result on the 
theory of laches. 

In view of the foregoing, It Is Ordered, this 28th day of 
December, 1953, That in accordance with Section 3.87(b) 
of the Commission’s Rules and Regulations, Music Broad¬ 
casting Company, licensee of Station WGRD, Grand 
Rapids, Michigan, Refrain from operating during hours 
prior to local sunrise at Grand Rapids in accordance with 
the terms of its license until further notice from this Com¬ 
mission; and 

It Is Further Ordered ; That the petition filed herein by 
Music Broadcasting Company and Great Trails Broadcast¬ 
ing Corporation respectively to the extent that they are 
not granted by the above action Are Dismissed; and 
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It Is Further Ordered, That this prohibition shall be¬ 
come permanent at the expiration of thirty days from the 
service of this order unless within the thirty day period 
Music Broadcasting Company shall request an evidentiary 
hearing on any issues of fact or an oral argument before 
the Commission on any issues of law or policy which bear 
upon the ultimate question whether this prohibition should 
be made permanent; and 

It Is Further Ordered, That in the event that a hearing 
or oral argument is designated, Music Broadcasting Com¬ 
pany Shall Refrain from operating during hours prior to 
local sunrise at Grand Rapids in accordance with the terms 
of its license until the Commission issues a final decision 
after said hearing or oral argument as to whether this pro¬ 
hibition shall or shall not become permanent. 

Federal Communications Commission 
Wm. P. Massing 
Acting Secretary 

Released: December 29,1953 

********** 

48 FCC 54-11 

99569 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D.C. 

In re Music Broadcasting Company (WGRD) 

Grand Rapids, Michigan 

For Authority to Operate Pre-Sunrise Hours 

Memorandum Opinion and Order 

Bv the Commission: Commissioners "Webster and Hen- 
nock not participating. 

1. The Commission has under consideration a Petition 
for Stay of Commission Order filed on December 30, 1953 
by Music Broadcasting Company, licensee of station 
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WGRD, Grand Rapids, Michigan. The facts in this matter 
are summarized in the Commission’s Memorandum Opin¬ 
ion and Order released on December 29, 1953. That deci¬ 
sion ordered Music Broadcasting Company to refrain, in 
accordance with the terms of its license and Section 3.87(b) 
of the Commission’s Rules and Regulations, from operat¬ 
ing during hours prior to local sunrise at Grand Rapids 
until further notice from the Commission. It was also pro¬ 
vided therein that this prohibition should become per¬ 
manent after 30 days from the service of the Order unless 
Music Broadcasting Company should request an eviden¬ 
tiary hearing or an oral argument on the question of 
whether the prohibition should be made permanent, and 
that if a hearing or oral argument should be designated, 
Music Broadcasting Company should refrain from operat¬ 
ing during hours prior to local sunrise at Grand Rapids 
until the issuance of a final decision by the Commission. 

2. In the subject petition WGRD relies principally on a 
reargument of the proposition previously asserted by it— 
that the Commission is without power, without first accord¬ 
ing WGRD a full hearing, to notify WGRD that its pre- 
sunrise operations are causing undue interference, and that 
it is therefore required pursuant to Section 3.87(b) of the 
Rules to refrain from such operations until further notice. 
We have carefullv considered all of the arguments set forth 
in the subject petition, as well as the contentions in all of 
the pleadings previously filed in this matter hv WGRD and 
by station WING, Dayton, Ohio, and we adhere to the views 
expressed in our decision of December 29, 1953 in this mat¬ 
ter. Certain new authorities advanced bv WGRD in the 

%> 

subject petition, however, are discussed below. 

3. The main authority cited bv WGRD is Standard 
49 Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. 

App. D. C. 29,177 F. 2d 18. The United States Court 
of Appeals for the District of Columbia Circuit there held 
that in view of the particular facts involved, the holder of 
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a Letter of Registration (i.e., the sole operating authoriza¬ 
tion of an irregular air carrier) issued by the Board was 
entitled to present its contentions orally to the Board prior 
to the complete suspension of its operating authority. The 
Court was very careful to point out that the case was con¬ 
sidered and decided upon its particular facts, and that these 
included the making of substantial investments by the car¬ 
rier in dependence upon a Government permit which the 
Board had suspended. The Court held that (85 U. S. App. 
D. C. at 31): 

The controlling practicality in our view, is that the 
suspension would destroy property, not a license prop¬ 
erty, but investment and business property. The Gov¬ 
ernment cannot make a business dependent upon a per¬ 
mit and make an otherwise unconstitutional require¬ 
ment a condition to the permit. 

It should further be noted that the Letter of Registration 
involved in the Standard Airlines case was not a conditioned 
additional operating privilege granted by agency rule to 
the holder of a valid authorization from the agency; it was 
the whole of the carrier’s operating authority. 

4. The practicalities of the case confronting us here are 
quite different. The station license of WGRD remains in 
full force and effect. It is in no way impaired or modified 
by the instant application of one of the provisos of Section 
3.87 of the Rules. The license of WGRD specifies partic¬ 
ular hours of operation, and the station continues to be au¬ 
thorized to operate during those hours. While WGRD has 
made a pro forma allegation that it will be irreparably 
damaged, it has not documented that allegation. And it 
is evident that the loss of the conditional additional operat¬ 
ing privilege conferred by Section 3.87 of the Rules would 
not have an impact comparable to the total suspension of 
operations involved in the Standard Airlines case. 

5. The present case differs from Standard Airlines in 
another significant respect. The suspension in Standard 


Airlines was based essentially on alleged misconduct, and 
injury to the rights of others was not directly involved. 
Here Station WING is suffering undue interference during 
its actual pre-sunrise operations. In determining the type 
of consideration which must be given by an agency before 
applying a rule which has the effect of requiring an interim 
cessation of operating privileges, the rights of those who 
are injured by the operations are entitled to weight. 

50 6. In the Standard Airlines case the Court recog¬ 

nized that the type of hearing necessary in cases of 
suspension of authorizations necessarily varies with the 
type of action being considered. The case did stress the 
requirement of an opportunity for oral presentation. How¬ 
ever, the Standard Airlines case must be read in conjunc¬ 
tion with the subsequent decision of the Supreme Court 
in Federal Communications Commission v. WJR, The 
Goodwill Station, 337 U.S. 265. 1 It was held therein that 
with respect to oral hearing as well as other elements of 
procedure, due process of law is not a term of fixed and 
invariable content. In some situations oral hearing may 
be essential to a fair hearing, and in others written argu¬ 
ment may be sufficient. In the instant case the Commission 
has considered a series of pleadings filed by WGRD and 
by WING. These pleadings raise no relevant issue of 
fact. On the basis of all of the arguments of law and 
policy which appear in those pleadings we adhere to the 
view that WGRD should refrain from pre-sunrise opera¬ 
tions on the interim basis plainly contemplated by our 
rules. At the same time, the Commission has made clear 
that it will entertain a timely request for an evidentiary 
hearing or oral argument before making its order perma- 

l The opinion in the Standard Airlines case relies in part upon L. B. Wilson , 
Inc. v. Federal Communications Commission . S3 U.S. App. IXO. 176, 170 F. 2d 
793 (194S), and WJR, The Goodwill Station, Inc. v. Federal Communications 
Commission , 84 U.S.- App. D.C. 1, 174 F. 2d 226 (1948). These eases were 
decided prior to the Supreme Court’s decision in the WJR case, referred to 
above, which reversed the WJR decision relied on in the Standard Airlines 
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nent. We are persuaded that the procedure followed herein 
is entirely consistent with due process of law, and with 
the rule laid down by the Standard Airlines case, as quali¬ 
fied by the WJR decision of the Supreme Court 

7. WGRD further urges that New England Air Express, 
Inc. v. Civil Aeronautics Board, 90 U.S. App. D.C. 215, 
194 F. 2d 894, supports the position set forth in its plead¬ 
ings herein. In that case the United States Court of 
Appeals for the District of Columbia Circuit, in a brief 
per curiam opinion, upheld the Civil Aeronautics Board’s 
suspension of a Letter of Registration which had been 
issued to an irregular air carrier. In the course of that 
opinion the Court held that Section 9(b) of the Adminis¬ 
trative Procedure Act did not apply to the particular pro¬ 
ceeding there involved for reasons not relevant here. That 
holding does not cast doubt on the Commission’s conclusion 
that Section 9(b) is inapplicable in the present case for 
other reasons. We adhere to the view that the special 
additional operating privilege afforded by Section 3.87 
of the rules is not a license within the meaning of Section 
9(b). 

8. Apart from its contentions with respect to the Com¬ 
mission’s power to take the action complained of, WGRD 
urges that the Commission should stay its order in any 

event until the Commission finally determines 
51 whether that order should be made permanent. 

WGRD states that “it is apparent that the consid¬ 
eration by the Commission of the facts, law and policy 
involved in this case has not been completed.” We do 
not believe that a stay is warranted. After careful con¬ 
sideration of the information before it, the Commission has 
concluded that WGRD is causing undue interference to 
WING. Pursuant to the letter and spirit of Section 3.87 
of the rules, the Commission has so notified WGRD, which 
notice required WGRD to discontinue the interfering oper¬ 
ation until further notice. But the summary discontinu- 




ance of pre-sunrise operations contemplated by the rule 
leaves open the question whether such discontinuance shall 
be made permanent. 

9. Section 3.87(b) does not provide a specific procedure 
for permanent resolution of the problems presented. There 
is nowhere a requirement for a hearing or oral argument 
before making permanent a prohibition against pre-sunrise 
operation by a station which is licensed only for daytime 
operation. However, this is the first time in 12 years’ 
experience with the rule that an order to discontinue pre¬ 
sunrise operations has been contested. As a matter of 
discretion the Commission concluded to afford WGRD the 
opportunity to request an evidentiary hearing in the event 
it has relevant factual material to urge, or an oral argu¬ 
ment for the presentation of legal and policy questions. 
The procedure provided will permit WGRD to present any 
new material or arguments to the Commission before a 
decision is reached as to making the order permanent. 
This provision for possible further review does not, how¬ 
ever, mean that WGRD should be permitted to continue 
its undue interference in the interim. We note in this 
connection that there has been no showing of irreparable 
harm to WGRD, and that we are not persuaded that the 
public will be irreparably injured by the loss of WGRD’s 
services during the few pre-sunrise hours here involved. 

10. We do not believe that any useful purpose could be 
served by hearing oral argument on the subject petition. 

In view of the foregoing, It Is Ordered, this 6th day of 
January, 1954, That the Petition for Stay of Commission 
Order Requiring Station WGRD to Cease Operation Prior 
to Sunrise Pending Further Proceedings filed by Music 
Broadcasting Company on December 30, 1953, Is Denied. 

Federal Communications Commission 

Wm. P. Massing 
Acting Secretary 


Released: January 7, 1954 
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Prehearing Order 

Counsel for the parties herein having appeared before 
this Court for a prehearing conference pursuant to Rule 
38(k) of this Court; and 

Counsel having agreed that the issues presented in the 
case are as follows: 

1. Whether the action of the Commission in ordering 
Music to refrain from operating during pre-sunrise hours 
constitutes a modification of its station license within the 
meaning of Section 316 of the Communications Act or a 
“withdrawal, suspension, revocation or annulment of any 
license” within the meaning of Section 9(b) of the Adminis¬ 
trative Procedure Act, requiring the utilization of the 
procedures required by those sections; 

2. Whether it was a proper and lawful interpretation 
of its Rules and Regulations for the Commission to con¬ 
clude that Music’s pre-sunrise operation caused “undue 
interference” to Great Trails when such operation caused 
interference within Great Trails’ “nighttime” normally 
protected contour at a time when Great Trails was actually 
broadcasting, and when Great Trails complained of such 
interference; 

3. Whether is was proper for the Commission without 
considering the nature of the program service rendered 
by Music during pre-sunrise hours, or comparing it with 
that provided by Great Trails to order Music to cease pre¬ 
sunrise operation despite the fact that prior to the instant 
complaint Great Trails had been suffering the interference 
caused by Music without complaint to the Commission 
since Music commenced operation; and 
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Counsel having submitted to the Court a stipulation and 
an agreed statement of the case, in which it is agreed that 
the joint appendix to be printed and filed pursuant to the 
Rules of this Court shall consist of the following: 

1. The agreed statement of the case; 

2. The orders of the Commission here under review; 

3. The Notice of Appeal, without the section thereof 
entitled The Nature of the Proceedings or the exhibits 
thereto; 

4. The Notice of Intention to Intervene with the verified 
statement of intervenor’s interest; 

5. This Order; and 

Counsel having agreed that the briefs of the parties will 
conform to all of the requirements of Rule 17 of this Court, 
except that under the headings “Statement of the Case,” 
and “Counterstatement of the Case” required by Rules 
17(c)(5) and 17(e)(3), the parties will merely refer to the 
agreed statement of the case which is printed in the joint 
appendix (the briefs to cite the pages where same appears 
in the joint appendix), and that the above issues will be 
printed as the Statement of Questions Presented required 
by Rule 17(c)(1) in appellant’s brief; 

Now, therefore on consideration of the foregoing, the 
Court Approves the stipulation of the parties and the 
preparation of the briefs in the manner above indicated 
and approves of the hearing of the case on the joint 
appendix prepared as above indicated, and the parties 
are hereby ordered to proceed as above indicated. 

It Is Further Ordered by the Court that this Order 
shall be printed in the joint appendix; that the brief of 
appellant shall be filed on or before April 9, 1954; that 
the briefs of appellee and intervenor shall be filed on or 
before May 14, 1954; and that any reply brief shall be 
filed on or before May 28, 1954. 

Per Curiam. 


Dated: March 8, 1954 




• % 


BRIEF FOR APPELLEE 


3lmteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12051 

Music Broadcasting Company, appellant 

v. 

Federal Communications Commission, appellee 
Great Trails Broadcasting Corporation, intervenor 


ON APPEAL FROM ORDERS OF THE FEDERAL COMMUNICATIONS 

COMMISSION 


WARREN E. BAKES, 

General Counsel, 
RICHARD A. SOLOMON, 

Assistant General Counsel, 
RICHARD J. SNIDER, 

Counsel, 

Federal Communications Commission, 

Washington 25, D. C. 




STATEMENT OF QUESTIONS PRESENTEE 


1. Whether the action of the Commission in ordering Music 
to refrain from operating during pre-sunrise hours constitutes 
a modification of its station license within the meaning of 
Section 316 of the Communications Act or a “withdrawal, 
suspension, revocation or annulment of any license” within the 
meaning of Section 9 (b) of the Administrative Procedure 
Act, requiring the utilization of the procedures required by 
those sections. 

2. Whether it was a proper and lawful interpretation of its 
Rules and Regulations for the Commission to conclude that 
Music’s pre-sunrise operation caused “undue interference” to 
Great Trails when such operation caused interference within 
Great Trails’ “nighttime” normally protected contour at a time 
when Great Trails was actually broadcasting and when Great 
Trails complained of such interference. 

3. Whether it was proper for the Commission without con¬ 
sidering the nature of the program service rendered by Music 
during pre-sunrise hours, or comparing it with that provided 
by Great Trails to order Music to cease pre-sunrise operation 
despite the fact that prior to the instant complaint Great 
Trails had been suffering the interference caused by Music 
without complaint to the Commission since Music commenced 
operation. 
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SJniteb States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12051 

Music Broadcasting Company, appellant 

v. 

Federal Communications Commission, appellee 
Great Trails Broadcasting Corporation, intervenor 

ON APPEAL FliOM ORDERS OF THE FEDERAL COMMUNICATIONS 

COMMISSION 

BRIEF FOR APPELLEE 

counterstatement as to jurisdiction 

This action is purportedly grounded on Section 402 (b) (5) 
of the Communications Act of 1934, as amended (47 U. S. C. 
402 (b) (5)) (J. App. 1), which provides as follows: 

(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Ap¬ 
peals for the District of Columbia in any of the follow¬ 
ing cases: 

* * * # # 

(5) By the holder of any construction permit or sta¬ 
tion license which has been modified or revoked by the 
Commission. 

The appellant, Music Broadcasting Company, 1 has appealed 
from two orders of the Federal Communications Commission. 2 

1 Hereinafter sometimes referred to as “Music.” 
hereinafter sometimes referred to as “the Commission.” 

( 1 ) 




The first order (J. App. 17-23)* released December 29, 1953, 
requires Music to refrain until further notice from operating 
its AM broadcasting station during hours prior to local sunrise 
at Grand Rapids, Michigan, pursuant to Section 3.87 (b) of 
the Commission’s Rules, and the terms of its license. The sec¬ 
ond order (J. App. 23-28), released January 7, 1954, denies a 
stay of the first order, and is obviously not a modification of 
license if the first order is not. 4 

It is the Commission’s position in this case that the orders 
of the Commission here complained of constitute a proper in¬ 
terpretation of the Commission’s Rules governing the circum¬ 
stances under which appellant may operate its station and do 
not in any respect constitute a modification or revocation of 
appellant’s license. Consequently, this Court lacks jurisdic¬ 
tion over the subject matter of this action and the appeal must 
be dismissed. Our contentions in this regard are set forth in 
full, infra, in the discussion of the merits of the appeal. 

STATEMENT OF THE CASE 

The facts in this case have been stipulated by the parties. 
An agreed statement of the case is set forth in the Joint Appen¬ 
dix (J. App. 9-28). 

SUMMARY OF ARGUMENT 

I 

Music’s station license specifies “daytime only” operation, 
which is defined in the Commission’s Rules as operation be¬ 
tween local sunrise and local sunset. Its operation prior to 
sunrise, pursuant to the provisions of Section 3.S7 of the Com¬ 
mission’s Rules, is expressly conditioned upon its refraining 
from such operation upon being notified by the Commission 
that its pre-sunrise operation is causing undue interference. 

* In this brief, references to the Joint Appendix printed at the end of 
Music’s Brief are listed as (J. App.) ; references to Music’s Brief are listed 
as (Music Br.). 

* Since the stay order is in a sense ancillary to the first order, we a^ree 
that its status for review purposes is the same as that of the basic order. 
See Brief for United States and Federal Communications Commission in 
Camden Radio, Inc. v. United Staten and Federal Communications Com¬ 
mission, Case No. 11871. 
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Nothing in the language or legislative history of Section 3 (bb) 
•of the Communications Act indicates that it was improper for 
the Commission to make Music’s pre-sunrise operation subject 
to immediate termination if such operation causes undue inter¬ 
ference to unlimited time stations. Nor is such a condition 
improper in the light of the decision of this Court in Standard 
Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. App. D. C. 
29, 178 F. 2d 18. Accordingly, no violation of Section 316 of 
the Communications Act was involved in the Commission’s 
action in notifying Music of its obligation under the Commis¬ 
sion’s Rules to refrain from further operation prior to sunrise 
when it was informed by intervenor that such operation re¬ 
sulted in undue interference to the operation of its unlimited 
time station. Nor did the action of the Commission in any 
way depart from the requirements of Section 9 (b) of the 
Administrative Procedure Act. 

II 

The Commission in this case properly determined that a 
station is causing “undue interference” within the meaning of 
Section 3.87 of its Rules where (1) it was transmitting a signal 
of intensity sufficient to cause objectionable interference within 
the nighttime protected contour of a full time station; (2) 
the full time station in question was actually on the air during 
the hours in which the interfering signal was being transmitted; 
and (3) the Commission was appropriately notified of these 
facts. The history of Section 3.87 shows clearly that the con¬ 
dition, precluding daytime stations from operating prior to 
sunrise where their operations cause undue interference, was 
intended to prevent interference from such operations to un¬ 
limited time stations actually broadcasting during such hours. 
The interpretation of the term “undue interference” by the 
Commission does not, as appellant claims, give it a meaning 
synonomous with the term “objectionable interference”, nor 
is appellant’s assertion that unlimited time stations are not 
entitled to any protection between midnight and local sunrise 
valid. The Commission’s interpretation is a reasonable one, 
wholly consistent with its actions under the Rule over a twelve 
year period, and as such, entitled to be given controlling weight 


by this Court. By contrast, the interpretation of the Rule ad¬ 
vanced by Music is inconsistent both with the language of the 
Rule and its basic objective as disclosed by its legislative 
history. 

ABGTTBfENT 

The instant appeal involves the validity of a Commission 
regulation, established by Section 3.87 of its Rules, under which 
radio stations, licensed to operate only during the daytime hours 
between sunrise and sunset, are permitted to operate for a few 
additional hours prior to sunrise providing they do not thereby 
cause undue interference to other stations whose basic license 
authorizations specify unlimited (“around the clock”) hours 
of operation. The procedure established for implementing 
this rule and followed in the present case is to permit the “day¬ 
time only” stations to operate between 4 a. m. and local sunrise, 
unless the Commission notifies them they are causing undue 
interference, in which event they must refrain from such 
operation. 

In the present case the Commission received a complaint 
from the intervenor that Music’s station, WGRD, Grand Rap¬ 
ids, Mich., licensed to operate daytime only but operating 
pre-sunrise in accordance with the provisions of the Rule, was 
causing undue interference to the early morning operation of 
intervenor’s station, WING, Dayton, Ohio—a station licensed 
for unlimited-time operation (J. App. 11). It accordingly 
notified Music to suspend pre-sunrise operation (J. App. 12). 
But upon receipt of a letter from counsel for appellant request¬ 
ing permission to file a pleading in opposition to the suspension, 
the Commission stayed its previous order pending consideration 
of appellant’s arguments (J. App. 12). After full consideration 
of the arguments advanced by Music, which did not dispute 
the basic fact that Music’s operation prior to sunrise caused 
interference of a degree deemed objectionable under the Com¬ 
mission’s Rules and Standards within WING’s nighttime pro¬ 
tected contours, the Commission by Memorandum Opinion and 
Order reaffirmed its action and directed Music until further 
notice to refrain from operating during hours prior to local 
sunrise (J. App. 17-23). It provided, however, that the order 
would not become final if within thirty days Music should re- 
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•quest an evidentiary hearing on any issues of fact or an oral 
argument on any issues of law or policy bearing on the question 
of whether the prohibition of pre-sunrise operation should be 
made permanent. 8 

In this appeal, appellant raises, in essence, the same argu¬ 
ments rejected by the Commission in its Memorandum Opinion 
and Order. In short, it attempts to convert the conditional 
privilege afforded it by Section 3.87 of the Rules to operate 
Station WGRD prior to sunrise as long as it does not cause 
undue interference thereby, into an absolute license right to 
operate during these hours which cannot be cut off despite 
actual interference unless the Commission, after a full evi¬ 
dentiary hearing, determines that the public interest so re¬ 
quires. This objective is sought to be achieved through two 
principal lines of attack. It is argued that the privilege under 
the Commission’s Rules to operate prior to sunrise (but not 
the limitation on this privilege prescribed by the very same 
section of the Rules) is a “license” under the provisions of 
Sections 3 (bb) and 301 of the Communications Act, and 
cannot legally be “modified” without first affording Music an 
evidentiary hearing under the terms of Section 316 of the Act. 
And it is contended that, in the absence of an express defini¬ 
tion of the term “undue interference,” such term must be read 
as being synonymous with the general licensing standard of 
“public interest, convenience or necessity” and can only be 
demonstrated to exist in any particular situation after a full 
comparative hearing between the two stations whose pre¬ 
sunrise operations are in conflict. The arguments advanced 
by appellant, however, completely fail to provide support for 
its proposition that its conditional privilege to operate prior 
to sunrise is in all respects equivalent to its express license 
rights to operate during the daytime. 

‘By Memorandum Opinion and Order, released April 30. 1054, the Com¬ 
mission granted, in part, a Request for Hearing and Oral Argument filed 
by Music in accordance with the Commission decisions of Dec. 29, 1953 and 
Jan. 7, 1954. The complete text of the Memorandum of April 30, 1954, is 
set forth in Appendix A, infra p. 28. Music’s request for oral argument on 
the legal issues presented was granted. Its request for an evidentiary hear¬ 
ing on the alleged factual issues raised in its petition was denied for the 
reasons stated in the Memorandum. 
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L The preclusion of further operation prior to sunrise by 
Music’s station without an evidentiary hearing did not 
modify its license in violation of Section 316 of the Com¬ 
munications Act or Section 9 (b) of the Administrative 
Procedure Act. 

A. The Commission has fully complied with the provisions of the 

Communications Act. 

Appellant’s argument that the Commission’s order requir¬ 
ing it to cease pre-sunrise operation violated Section 316 of 
the Communications Act, is deceptively simple. Music, it 
urges, has a “license” to operate in the pre-sunrise hours 
because it is authorized to do so by Section 3.87 (a) of the 
Commission’s Rules, and any authorized operation must, under 
the provisions of Sections 3 (bb) and 301 of the Communica¬ 
tions Act, be a licensed operation. Therefore, it is contended, 
it was a violation of the provisions of Section 316 of the Com¬ 
munications Act and the decision of the Supreme Court in 
Federal Communications Commission v. National Broadcast¬ 
ing Co. (KOA), 319 U. S. 239, to “modify” this license by 
notifying Music of the necessity for the immediate cessation 
of such operation, without first affording Music an evidentiary 
hearing. 6 The fundamental fallacy of this line of argument 
is, however, clear. For appellant is only able to make its 
case by concentrating on the privilege afforded daytime-only 
stations by subsection (a) of Section 3.87 of the Rules while 
completely ignoring the condition on the exercise of such 
privilege set forth in subsection (b) of the same section of 
the Rules. 


• In view of appellant’s theory of the case, it might be wondered that it 
does not contend that the Commission’s order requiring it to cease pre¬ 
sunrise nix'rat ion constituted a “revocation” of its “license” in violation 
of Section 312, rather than a mere modification thereof. The arguments 
in behalf of such a contention would presumably be the same as those 
made with respect to the alleged “modification”—and be equally invalid. 
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When Section 3.87 of the Rules is examined as a whole, 7 it is 
clear its purport is to permit a degree of extra operation prior 
to local sunrise by stations otherwise licensed to operate only 
within daytime hours, provided such additional operation does 
not cause undue interference to other stations entitled by their 
licenses to operate unlimited hours. As applied to the present 
controversy, the Rule authorizes Music (which by the terms of 
its license is authorized to operate only “daytime” between the 
local sunrise and sunset times set forth on the face of its 
license) 8 to operate prior to sunrise provided no undue inter¬ 
ference is caused thereby to an unlimited time station such as 
that licensed to the intervenor. 


' Section 3.87 of the Rules reads in full: 

“§3.87 Program transmission prior to local sun risk— (a) The pro¬ 
visions of §§ 3.6, 3.8, 3.9, 3.10, 3.23, 3.79 and 3.84 shall not prevent the trans¬ 
mission of programs between four o'clock a. m., local standard time, and local 
sunrise, of standard broadcast stations with their authorized daytime facil¬ 
ities: provided, that the provisons of this rule shall not extend to: 

“(1) Stations regularly sharing time during daytime hours either under 
licenses pursuant to which time-sharing agreements have been entered into 
or licenses specifying hours of operation prior to local sunrise. Sections 
3.74, 3.77 and 3.7S of these rules shall be applicable to such agreements. 

“(2) Any Class II station causing interference* by use of its daytime 
facilities within the 0.5 mv/m 50% skywave contour of any Class I station 
either of the United States or any country party to the North American 
Regional Broadcasting Agreement, except (a) where the Class I station 
is located east of the Class II station in which case operation may begin 
at local sunrise at the Class I station; (b) where an agreement has been 
reached with the Class I station to begin operation prior to local sunrise. 

“(3) Operation by use of its daytime facilities of any Class II station 
on any Class I-A Channel not assigned, to the United States under the North 
American Regional Broadcasting Agreement. 

“(b) Any station opcratinff during such hours receiving notice from the 
Commission that undue interference is caused shall refrain from such 
operatio?i during such hours pending further notice from the Commission. 

“(c) Nothing contained in outstanding instruments of authorization for 
such stations shall prohibit such operation except as herein provided. 

“(d) The period 4:00 a. m. to 6:00 a. m., local standard time, shall not 
be included in determining compliance with § 3.71 of these rules. 

“* As determined by the Standards of Good Engineering Practice Gov¬ 
erning Standard Broadcast Stations and the North American Regional 
Broadcasting Agreement.” (Emphasis added.) 

* A copy of Music’s license is set forth in Appendix B, infra , p. 33. 



It is unimportant whether one treats Music’s privilege of 
broadcasting prior to sunrise as a separate “license,” as appel¬ 
lant often appears to do or adopts the more realistic view of 
considering it as but one part of a single overall license au¬ 
thorization for the operation of Music’s station. For it is clear 
that in either case no “modification” of the terms or provisions 
of the “license” is involved when appellant is precluded from 
operating in a manner which is beyond the scope of the au¬ 
thority granted by such “license.” And Music’s license does 
not authorize Music to operate pre-sunrise after it has been 
notified by the Commission that it is causing “undue inter¬ 
ference.” An action which merely requires Music to operate 
within the very terms of its authorization cannot under any 
normal logic be defined as a modification of such authorization. 
On the other hand, intervenor’s license would be modified in 
a very real sense were Music permitted to continue to operate 
during these hours after the Commission has notified it that 
undue interference is resulting. 

If Music’s license was written in terms permtting WGRD 
to operate prior to sunrise only during such hours as intervenor 
is not on the air. it would hardly be contended that its license 
was modified if, after several months of operation in a given 
hour in which intervenor had not been operating, the latter 
station expanded its operating schedule to include this hour and 
Music was accordingly required to cease operation therein. 
Yet that is almost eactly the situation with which Music was, 
in fact, faced in the present case under the terms of Secton 3.87 
of the Commission’s Rules. The fact that the particular rule 
happens to permit operations causing undue interference, which 
would be unauthorized after notification, to continue until the 
station is notified by the Commission, does not in any way 
change the situation. 9 Music may, as a consequence of such 
language in the rule, be able to operate longer, but the privilege 

*The Commission might have provided that daytime-only stations could 
operate during the pre-sunrise hours unless they caused undue interference 
to other stations licensed to broadcast during such hours. But under such 
a rule the daytime stations would operate at their peril. The notice require¬ 
ment was a practical device to prevent there being any question of an 
unknowing violation of the Commission's Rules by the daytime stations. 
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of Music to operate until it is notified by the Commission does 
not mean that such notification modifies its license terms. 

Music argues that the purpose and effect of the definition 
of “station license,” recently incorporated into the Communi¬ 
cations Act as Section 3 (bb) as part of the Communications 
Act Amendments 1952, 66 Stat. 711, 10 was to preclude termi¬ 
nation of any operating authority unless the station affected 
be first afforded a full evidentiary hearing under Section 316 
of the Act (Music Br. 7). This argument, of course, if ac¬ 
cepted, would have effects which go far beyond the present 
case, and preclude the making of any non-renewable license 
grants by the Commission for fixed or temporary periods of 
time. But neither the language nor the legislative history 
of the Communications Act Amendments, 1952 provide any 
real support for Music’s contentions. 

The clearest explanation of the reason for incorporating the 
definition of “license” into the Act as Section 3 (bb) is given 
in the Senate Report on the bill which became the Communi¬ 
cations Act Amendments, 1952 (S. Rep. 44,82d Cong., 1st Sess. 
pp. 3-4, 1 Pike & Fischer, R. R. 10: 273). It is there stated 
that the term is “intended to include all forms of authoriza¬ 
tions (for use or operation of radio transmitting apparatus) 
temporary or otherwise. When considered in connection with 
other sections of the bill, this will limit the power of the Com¬ 
mission to grant special or emergency types of authorization 
to the cases specifically provided for in the bill.” It is ap¬ 
parent, therefore, that the purpose of the provision was not 
to preclude the issuance of special or temporary licenses ter¬ 
minable upon the occurrence of stated events, but rather to 
provide that all operating authorizations, temporary or other¬ 
wise, could only be issued in accordance with certain other 
provisions simultaneously adopted. Examination of the Com¬ 
munications Act Amendments, 1952 also makes clear that the 


"’Section 3 (bb) rends as follows: 

“(bb) “Station license’, ‘radio station license', or ‘license’ means that in¬ 
strument of authorization required by this Act or the rules and regulations 
of the Commission made pursuant to this Act, for the use or operation of 
apparatus for transmission of energy, or communications, or signals by 
radio, by whatever name the instrument may be designated by the 
Commission." 
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only other section of the bill which in any way dealt with this 
particular problem was Section 7 thereof, which amended Sec¬ 
tion 30S of the Communications Act to provide that a written 
application must be filed as an initial step in all license pro¬ 
ceedings, except in certain emergency situations specifically 
set forth in the section. That this was in fact the other section 
of the bill referred to in the part of the Senate Report quoted 
above is made clear by the language of the Senate Report 
with respect to the amendments to Section 30S (S. Rep. 44, 
$2d Cong., 1st Sess., pp. 7-S, 1 Pike tfc Fischer, R. R. 10: 27S- 
279). For in discussing this amendment the Senate Com¬ 
mittee stated: 

This section amends subsection (a) of Section 30S of 
the present Act. It is designed to make more definite 
the procedures to be employed by the Commission in 
the exercise of its radio-licensing functions. This sec¬ 
tion fixes and determines the conditions under which 
the first step in the exercise of the licensing function is 
taken; it makes positive and a part of statutory law 
that which has heretofore been the subject of dispute 
and controversy. There has been confusion under the 
terms of existing law over the basic question of when 
and under what circumstances a written application 
must be filed as the initial step in license proceedings 
and when, by the device of calling a license by some 
other name, the Commission, and applicants with the 
acquiescence of the Commission, have avoided this step. 

The amendment recommended herein would make 
the filing of a written application a necessary condition 
precedent in all cases except those arising out of 
emergencies involving danger to life or property or 
damage due to equipment breakdowns or when the 
authorization is required by emergency or security 
reasons during the continuance of any war in which the 
United States is engaged. The proposed new language 
does not change the substance of existing law; it merely 
makes certain that which has heretofore been uncertain. 
Moreover, the amendment is directed against the ad- 
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ministrative practice of issuing special service author¬ 
izations, which have been held not to be licenses, and 
therefore persons affected by their issuance were pre¬ 
cluded from relying upon them or challenging then- 
propriety. 

As is thus made clear by the language of the Senate Report 
quoted above, one of the principal reasons for the amendments 
to Sections 3 and 30S of the Act -was to set at rest any doubt 
that the Commission’s actions relating to authorizations de¬ 
nominated other than “licenses” or “construction, permits” 
would be subject to appropriate court review. It is one thing, 
however, to say that all operating authorizations are licenses 
which may only be granted upon written application therefor 
and which may be the subject of appeals to this Court, and 
quite another matter to read into a provision of the Act defining 
all instruments of authorization for the operation of broadcast 
facilities as “station licenses,” a prohibition against the Com¬ 
mission’s establishment of classes of licenses or license privi¬ 
leges which are either for a fixed non-renewable term or, as 
here, are immediately terminable upon the happening of a 
specified event or series of events. There is nothing in the 
language of the Amendments which expressly so requires. 
And no Committee Report or statement in debate has been or 
can be cited which indicates that Congress had any such intent. 
Yet it seems perfectly apparent that if Congress had intended 
to effect a change of this significance, it would not have done so 
sub silentio. 

It is hardly conceivable that Music intends by its argu¬ 
ment to question the basic validity of the pre-sunrise 
rule upon which the operation it is seeking to maintain is based. 
And yet if it is impossible to provide for termination of the 
special operating privilege in specified circumstances without 
also providing for a full evidentiary hearing, then the entire 
utility of this operating authorization is jeopardized. The 
same would be true of all other Commission rules providing for 
special privileges or temporary licenses of any nature. Yet, 
this Court has upheld Commission authority under the present 
language of the Act to issue immediately terminable authori¬ 
zations. See Columbia Broadcasting System, Inc., of California 
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v. Federal Communications Commission, No. 11882, decided 
March 11,1954. 11 

Appellant places heavy reliance on the decision of this Court 
in Standard Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. 
App. D. C. 29, 177 F. 2d 18, to support its claim that Section 
3.87 (b) is invalid to the extent it provides for immediate 
cessation of Music’s pre-sunrise operation upon notification by 
the Commission that undue interference is resulting from such 
operation. But analysis of the Standard case clearly demon¬ 
strates its inapplicability here. In that case the Court was 
presented with a situation in which the Civil Aeronautics 
Board had authorized an irregular air carrier to establish a 
substantial air carriage business and engage in extensive opera¬ 
tions pursuant to a “Letter of Registration” issued under the 
Board’s general exemption powers. The letter of registration 
provided that it might be suspended at any time in accordance 
with the provisions of the Board’s Regulations, and the appli¬ 
cable Regulation, in turn, provided for “immediate suspension 
when, in the opinion of the Board, such action is required in 
the public interest.” Pursuant to these provisions, the Board 
suspended Standard’s Letter of Registration without hear¬ 
ing —an action which had the effect of requiring Standard 
to cease all of its operations. 

This Court on appeal reversed the Board and remanded the 
case to the Board to “permit the carrier to present orally its. 
reasons why its registration should not be suspended.” In a 
carefully worded opinion, limiting the decision to its particular 
facts, the Court pointed out that it was “upon the pattern of 

11 In the Columbia case, which arose and was decided alter the enactment 
of the Communications Act Amendments, 1952, this Court discussed program 
test authority, which pursuant to the provisions of Section 3.16S of the Com¬ 
mission’s Rules, 1 Pike & Fischer, It. R. 53 : 293, may be suspended or revoked 
“as and when stich action may appear to be in the public interest, convenience 
and necessity.” The Court said: 

*•* * * the Commission may, in its discretion , refuse to halt operations 
already in progress pursuant to authorizations made previously in the 
licensing process. This discretion must, of course, be exercised upon equita¬ 
ble considerations and in the public interest.” [Emphasis added.] 

It is, of course, dear that in accordance with this ruling, the Commission 
could, in the reasonable exercise of its discretion, have halted the program 
tests. 
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practicalities that the case must be studied and decided” and 
that .these, included the making of substantial investments by 
the,caiTier in dependence upon a Government permit which the 
BpardL had suspended. The Court said: 

■ ” - The controlling practicality, in our view, is that the sus¬ 

pension would destroy property, not a license property, 
but investment and business property. The Govern¬ 
ment cannot make a business dependent upon a permit 
and make an otherwise unconstitutional requirement 
a condition to the permit (85 U. S. App. D. C. at 31, 
177 F. 2d at 20). 

It is obvious that the practicalities of the instant case are 
in no way comparable to those present in Standard’s appeal. 
Where Standard’s Letter of Registration was its entire oper¬ 
ating authority and its suspension meant that it was, at least 
temporarily, out of business, here Music may continue to oper¬ 
ate during the daytime hours specified in its license and only 
loses its privilege to operate additional hours because the ex¬ 
press condition upon which such additional operation was 
based—lack of undue interference—no longer exists. More¬ 
over, the suspension procedure was applied in the Standard 
case in a situation in which only Standard’s own rights were 
involved. Here the condition established by Section 3.87 (b) 
is a procedural device for accommodating the divergent inter¬ 
ests of both the daytime-only station, wishing to expand its 
operations where no harm would be caused thereby, and the 
unlimited time station with fixed rights to operate during these 
hours and be protected in its operation. 12 

But perhaps of even greater importance is the significant 
difference between the terms of the conditions in the two cases. 
The Board, under its rules, could suspend a letter of registra¬ 
tion whenever, in its opinion, “such action is required by the 
public interest.” This obviously throws into contention, in 

“As indicated supra, p. 8. intervenor could very well claim that, since 
its license and the Commission’s Rules incorporated therein, pave it the 
ripht to operate durinp these hours free of undue interference from Music 
once Music has been notified by the Commission that its operation is caus- 
inp undue interference, failure of Music to suspend modifies intervenor’s 
license. 
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determining whether such power should be exercised by the 
Board, all of the many factors which go to make up the public 
interest, on many of which there might be, or might be alleged 
to be, factual issues or disputes which could appropriately be 
resolved only in an evidentiary hearing. The condition set 
forth in Section 3.87 (b) of the Commission’s Rules, however, 
presents no such broad range of factual or policy considera¬ 
tions. If a daytime only station’s pre-sunrise operation does 
not cause undue interference, it may continue to operate; if, 
however, it causes such undue interference, it may not continue 
pre-sunrise operation after it receives notification from the 
Commission. 

The sole question under the Commission’s Rules concerning 
which there can be any factual dispute is whether or not undue 
interference in fact exists. And if Music had, at any stage in 
this proceeding, shown or even alleged facts raising some ques¬ 
tion as to the actual extent of the electrical interference its pre¬ 
sunrise operation caused to intervenor’s operation, then it may 
very well be that it would have been entitled to an evidentiary 
hearing on this question. It was because of just such a possi¬ 
bility that the Commission suspended the effectiveness of its 
original notification when counsel for Music first asked permis¬ 
sion to file a pleading in opposition to the notification (J. App. 
12). And even after its pleading of December 7, 1953, had 
failed to raise any such factual question, and the Commission, 
in its Memorandum Opinion and Order of December 29, 1953, 
reasserted Music’s obligation to cease pre-sunrise operation, 
it expressly provided that the prohibition of such operation 
would not become permanent if within thirty days Music 
should present grounds for holding an “evidentiary hearing on 
any issues of fact * * * which bear upon the ultimate question 
whether this prohibition should be made permanent” (J. App. 
23). Cf. New England. Air Express, Inc. v. Civil Aeronautics 
Board , 90 U. S. App. D. C. 215.194 F. 2d 894. 

Moreover, in the Standard case the Court recognized that the 
type of hearing necessary in cases of suspension of authoriza¬ 
tions necessarily varies with the type of action being considered. 
The case did stress the requirement of an opportunity for oral 
presentation. However, the Standard case must be read in 
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conjunction with the subsequent decision of the Supreme Court 
in Federal Communications Commission v. WJR, The Goodwill 
Station, 337 U. S. 265. 13 It was held therein that with respect 
to oral hearing as well as other elements of procedure, due 
process of law is not a term of fixed and invariable content. In 
some situations oral hearing may be essential to a fair hearing, 
and in others written argument may be sufficient. See Ameri¬ 
can Broadcasting Company (KECA) v. Federal Communica¬ 
tions Commission, 85 U. S. App. D. C. 343, 179 F. 2d 437. In 
the instant case the Commission has considered a series of 
pleadings filed by Music and by intervenor. These pleadings 
raised no relevant issue of fact. On the basis of all the argu¬ 
ments of law and policy presented to the Commission in the 
original pleadings filed by Music, the Commission properly 
concluded that no cause existed for continuing to delay the 
effectiveness of the notification, and Music was so advised in the 
Memorandum Opinion and Order of December 29, 1953. But 
at the same time the Memorandum Opinion afforded Music an 
opportunity to seek oral argument on any issues of law or pol¬ 
icy which bear on the question prior to making the prohibition 
of pre-sunrise operation permanent. And while Music has not, 
in its subsequent request for such argument, advanced any new 
arguments not already considered, the Commission has, as 
previously indicated, set the question as to whether the pro¬ 
hibition should be made permanent for oral argument to be 
held on June 4.1954. See Appendix A infra, p. 32. 

& The Commission has fully complied with the provisions of the 
Administrative Procedure Act. 

Appellant contends in its brief that in addition to violating 
the Communications Act, the Commission’s orders under re¬ 
view here are in violation of Section 9 (b) of the Administrative 
Procedure Act, 5 U. S. C. 1008 (b). The argument is 

"The opinion in the Standard ease with respect to the necessity for oral 
argument relies in part upon L. B. Wilson, Inc, v. Federal Communications 
Commission, 83 U. S. App. D. C. 176, 170 F. 2d 703, and WJR, The 
Goodwill Station v. Federal Communications Commission, 84 U- S. App. 
D. C. 1, 174 F. 2d 226. These cases were decided prior to the Supreme 
Court’s decision in the WJR case, referred to above, which reversed the 
WJR decision relied on in the Standard case. 
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that Music’s privilege of operating pre-sunrise is a “license” 
within the definition of that term in Section 2 (e) . of the 
Administrative Procedure Act, 5 U. S. C. 1001 (e) 14 (again 
the condition to the privilege is not referred to), and thus, 
for some unspecified reason, the Commission’s action violated 
Section 9 (b) of the Act which relates to “licenses.” ■ ! 

It is apparent that the only provision of Section 9 (b) which 
has any conceivable relation to the present case is the second 
of the three sentences, since the first sentence relates to pro¬ 
cedures for passing upon license applications and the last 
sentence relates to the continuing in force of licenses when 
renewal or extension applications are pending. 15 Presumably, 
therefore. Music is contending that the action of the Com¬ 
mission in this case in notifying Music of its obligation to 
refrain from further pre-sunrise operation constituted a 
“withdrawal, suspension, revocation or annulment” of its 
alleged license rights, without first having called to the atten¬ 
tion of Music in writing the “facts or conduct” warranting 
such action, and according it an “opportunity to demonstrate 
or achieve compliance with all lawful requirements.” As 
has been already indicated in point I A, supra, it is completely 
erroneous to talk of Music’s “license rights” as if it had an 
absolute right under its license to operate prior to sunrise, 
since this privilege is expressly conditioned upon the absence 
of undue interference to other licensed operations. Thus, 
since Music had no license to operate prior to sunrise where 
notified by the Commission that such operation is causing 

14 Section 2 (e) reads as follows: 

“ ‘License* includes the whole or part of any agency permit, certificate, 
approval, registration, charter, membership, statutory exemption or other 
form of permission. ‘Licensing* includes agency process respecting the 
grant, renewal, denial, revocation, suspension, annulment, • withdrawal, 
limitation amendment, modification, or conditioning of a license.” 

" The second sentence of Section 9 (b) reads: 

“* * * Except in cases of willfulness or those in which public health, 
interest, or safety requires otherwise, no withdrawal, suspension, revoca¬ 
tion. or annulment of any license shall he lawful unless, prior to the institu¬ 
tion of agency proceedings therefor, facts or conduct which may warrant 
such action shall have been called to the attention of the licensee by the 
agency in writing and the licensee shall have been accorded opportunity to 
demonstrate or achieve compliance with all lawful requirements. • * *” 


undue interference, no withdrawal, suspension, revocation or 
annulment of its license can be said to have occurred. But 
in any event, it is clear that to the extent Section 9 (b) could 
be said to be applicable, the procedure followed by the Com¬ 
mission here is exactly the type contemplated by Section 9 (b). 
When it became clear that Music’s operation was causing 
undue interference to intervenor, the Commission notified 
Music of its obligations under the Rule and gave it an oppor¬ 
tunity to comply therewith. And the more formal proceedings 
which led to the adoption of the Order under review were only 
instituted when Music itself requested an opportunity to show 
why it should not comply. 

II. The Commission correctly interpreted Section 3.87 of its 
rules and properly applied this interpretation to the facts 
of this case 

In the present case the Commission has held that “undue 
interference” within the meaning of Section 3.87 of its Rules 
exists where three factors are present. First, the operation of 
the daytime only station must propagate a signal of an in¬ 
tensity equal or greater to that defined in the Commission’s 
Rules as necessary to cause “objectionable interference” 10 
within the nighttime protected contours 17 of the unlimited 
time station interfered with. Second, the unlimited time sta¬ 
tion must be actually on the air during the hours in which the 
interference is caused. Third, the existence of these two facts 
must have been appropriately brought to the attention of the 
Commission. (J. App. 21.) 

It is not disputed that in the present situation all three of 
these conditions for determining “undue interference” in fact 
are present. Instead, appellant’s challenge to the Commis¬ 
sion's action, on its merits, is that the Commission’s interpre¬ 
tation of the term “undue interference” is improper. It argues 
that the Commission found “undue interference” to be synony- 

” Objectionable interference is defined in paragraphs 2T> and 26 and Tables 
IV and V of the Commission's Standards of Good Engineering Practice 
(hereafter referred to as Standards). 1 Pike & Fischer, R. R., Part 2, 
pp. SI: 110. 81:113. and 81:114. 

17 The nighttime protected contours of the various classes of stations are 
set out in Table IV of the Commission’s Standards. 1 Pike & Fischer, It. R. 
Part 2, 81:113 (Intervenor’s station WING is a Class III-A station). 


mous with “objectionable interference,” whereas the term 
should have been interpreted to mean interference of a greater 
severity, and. in fact, “contemplates” the consideration of the 
‘ essential facts surrounding the operation” of both stations in¬ 
volved before determining whether the operation complained 
of should be terminated. And it argues that, in any event, the 
Commission's Rules do not afford protection against “objec¬ 
tionable interference" to intervenor’s station during the pre¬ 
sunrise hours involved (Music Br. 17). Neither of these con¬ 
tentions has anv merit. 

V 

A. The history of Section 3.87. 

The term “undue interference” is not defined either in Sec¬ 
tion 3.S7 or any other place in the Commission’s rules. The 
definition applied by the Commission in this case was, as the 
Commission stated in its Memorandum Opinion and Order, 
one which had been universally followed by the Commission 
applying the rule since its adoption in 1941 and the only one 
consistent with the basic objectives of the rule itself. It will 
be helpful, therefore, to examine briefly the background of 
the rule’s adoption. This is particularly true since appellant 
erroneously argues that this history casts doubt upon the Com¬ 
mission’s present interpretation. 

In view of the significant differences between the propaga¬ 
tion of radio signals during the daytime and at night. 1 * separate 

"Radio broadcasting stations emit two types of waves or signals; the 
groundwave. which is conducted over the earth for relatively short dis¬ 
tances, dependent upon the electrical conductivity characteristic of the 
particular soil; and the skywave which travels through the sky and is 
sometimes refracted back to the earth. The groundwave, a generally con¬ 
stant signal, is heard with clarity both day and night within the area in 
which there exists a signal of sufficient strength to give adequate radio 
reception. During daytime hours useful and reliable broadcast service is 
rendered solely by the groundwave signal. The skywave, on the other hand, 
during the daytime is generally of low, intensity and cannot be relied on 
to render a broadcast service, since although a small portion of the signal 
may be refracted to earth, it dissipates almost entirely into the atmosphere. 
During nighttime, however, because of more extensive and reliable refrac¬ 
tion by the ionosphere, skywave signal assumes more reliable character¬ 
istics and greater intensity, and can be utilized to provide a relatively 
consistent broadcast service in an area more extensive than that served 
by the groundwave. At the same time, the greater range of skywave signals 
substantially increases the interference potential of stations operating at 
night. 
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provisions have been made for station assignments by day and 
by night from the start of effective regulation by the Federal 
Radio Commission under the Radio Act of 1927. In view of 
the greater range of nighttime signals and the resultant in¬ 
creased possibility of destructive interference between stations, 
only a relatively limited number of stations have been author¬ 
ized to operate at night. At the same time, in order to take 
advantage of the opportunities for providing local service by 
day a large number of additional stations have been licensed 
to operate in the daytime only. 

Prior to 1940, the rules of the Radio Commission, and after 
1934, of the Federal Communications Commission, fixed upon 
6:00 a. m. local time as the starting point for daytime opera¬ 
tion on the theory that this hour represented a reasonable ap¬ 
proximation of the average time for sunrise in the United States 
throughout the year. See Federal Communications Commis¬ 
sion, 6th Annual Report (p. 50). In that year, however, the 
preparatory studies for the North American Regional Broad¬ 
casting Conference, led to the determination that a more ac¬ 
curate standard of measurement for the commencement of 
daytime service was needed. Accordingly, it was determined 
to use, both internationally and domestically, the calculated 
local sunrise and sunset times, rather than the 6:00 a. in. ap¬ 
proximation, as the standard for defining daytime service. Such 
a rule was accordingly incorporated into the North American 
Regional Broadcasting Agreement, and, on April 13, 1910, into 
the Commission's Rules and Regulations as Section 3.6 (5 
F. R. 1449). 

Following the adoption of this new rule, however, the Com¬ 
mission received a number of complaints from daytime sta¬ 
tions serving agricultural and other rural areas that the new 
rule would, particularly during the winter months, preclude 
important pre-dawn programs concerning such matters as local 
weather conditions and agricultural market reports. As a re¬ 
sult, the Commission on June 10. 1940. adopted Order No. 74 
(the full text of which is set out in Appendix A to Music's 
brief), which authorized all daytime and limited time stations 
to operate between 4:00 a, m., local standard time and local 
sunrise (5 F. R. 2216). As the Press Release, issued simulta¬ 
neously by the Commission, made clear (see Music Br„ Appen- 


20 


dix B) the Commission recognized that in making this change 
“some interference may result.” It felt, however, “the overall 
effect of its order will be to benefit particularly those residents 
of farming areas who have heretofore not had such early local 
program service.” 18 

But this provision quickly proved unsatisfactory, and on 
October 14, 1941, the Commission cancelled Order No. 74 and 
adopted, in lieu thereof, what is, except for a minor change 
in subsection (a) (2) not material here, the present Section 
3.87 (6 F. R. 5322). Music argues that the failure of the Com¬ 
mission in the Public Notice announcing the new change (see 
Music Br., Appendix C) to set forth the reasons or objectives 
thereof, leads to the “inescapable conclusion that no departure 
from previously established policy was intended” (Music Br. 
21). In view of the many significant changes between Order 
No. 74 and Section 3.87, however, any such contention is ab¬ 
surd on its face. For, among other things, the new* section pre¬ 
cluded any pre-sunrise operation by Class II stations causing 
interference within specified contours of Class I (clear channel) 
stations of the United States or foreign countries signatory 
to the North American Regional Broadcast Agreement, 
(NARBA) and also precluded any pre-sunrise operation at all 
by Class II stations on channels assigned by NARBA to Class 
I-A stations of foreign countries. And in addition, where Or¬ 
der No. 74 had provided for pre-sunrise operation by daytime 
stations even though such operation might cause some inter¬ 
ference to unlimited time stations, subsection (b) of the new 
rule expressly provided daytime stations shall refrain from 
such operation until further notice, upon receiving notice from 
the Commission that “undue interference" is being caused. 

The change in the rules was made long before adoption of the 
Administrative Procedure Act. and the failure of the Commis¬ 
sion to explain the reasons for the change was thus, not error. 
But these reasons are. in any event, self evident. Obviously, 

'“The Commission at that time may well have believed the risks of inter¬ 
ference worth taking in view of the relatively small uuml>er of limited and 
daytime stations then licensed. The Sixth Annual lteport of the Commis¬ 
sion shows (p. 51) that as of June 30. 1040, there were only S8 of these 
stations as compared with GC>0 full-time stations. 
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all of the changes were intended to afford additional protection 
to stations, such as intervenor’s station WING, which, as un¬ 
limited time stations, were authorized to operate during the pre¬ 
sunrise hours by the express terms of their licenses, but whose 
rights to operate would become meaningless if they were to be 
subjected to interference from operation by daytime only sta¬ 
tions. In adopting Order No. 74 the Commission had pointed 
out that the objective of permitting pre-sunrise operation by 
daytime stations was to provide service to rural areas in the 
early morning hours. As long as the unlimited time stations 
chose not to operate during these hours, the order’s objectives 
remained valid. But where the Class III stations, already 
licensed to serve the rural areas and surrounding metropolitan 
areas, 1 ’ 0 were being interfered with in their rendition of such 
a service by stations whose basic license provided for day¬ 
time operation only, it was clear that the Commission’s basic 
purpose was being frustrated. It was decided, accordingly, to 
require daytime stations to refrain from pre-sunrise operation 
where such operation would interfere with unlimited time sta¬ 
tions actually in operation. 

B. The interpretation of Section 3.87 by the Commission 

It is an established principle of law that an agency interpre¬ 
tation of its own rules and regulations is entitled to be given 
controlling weight unless it is clearly erroneous or inconsistent 
with the regulations. Bowles v. Seminole Rock Company, 325 
U. S. 410; Superior Pacldng Co. v. Porter, 156 F. 2d 193 (C. A. 
9); c/., Skidmore v. Swift Co., 323 U. S. 134, 140. In the 
present case the Commission’s well reasoned opinion setting 
forth its interpretation of Section 3.87 is clearly a reasonable 
one, fully consistent with both the language and objectives of 
the rule. In addition, as the Commission pointed out in its 
Memorandum Opinion and Order, it is the interpretation of the 
rule which has been consistently followed by the Commission 
during the entire twelve year period in which the rule has been 

30 See Standards, paragraph 5, 1 Pike & Fischer, R. R., Part 2, p. 81:103. 
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in existence. And during this period there has never been any 
challenge or question raised until the present case. 21 

Appellant argues that the “undue interference” referred to 
in subsection (b) of Section 3.S7 must be something more than 
the “interference” referred to in subsection (a) (2) of the same 
rule, which the footnote to the rule makes clear is objection¬ 
able interference as established by the Commission's Standards. 
This is, of course, exactly what the Commission has itself 
stated; Music’s constant repetition of its claim that the Com¬ 
mission has interpreted undue interference “as being synony¬ 
mous with objectionable interference” (Music Br. 3; see also pp. 
17, 24 and 27), cannot hide the fact that the Commission has 
in fact interpreted undue interference as being “interference 
which is objectionable as determined on the basis of the Com¬ 
mission’s Rules and Engineering Standards and which in addi¬ 
tion (1) occurs during actual service of an unlimited time 
station and (2) has been complained of by that station” (J. 
App. 21). [Emphasis added.] 

Nor is the Commission’s formulation by any means a mere 
play on words. For the protection from objectionable inter¬ 
ference within their protected contours which stations are 
afforded under the Commission’s Rules and Standards is a pro¬ 
tection to their operating rights under their licenses rather than 
protection to their actual operations. An unlimited time Class 
III-A station entitled to nighttime protection to its 2,500 
uv/m (microvolt per meter) contour from objectionable inter- 

51 Music suggests that because the prior actions of the Commission in con¬ 
formity with its consistent practice under the rule were not the subject of 
written opinions published in the Federal Register, the Commission’s inter¬ 
pretation of the rule in the present ease is not entitled to any greater con¬ 
sideration by this Court than Music’s own interpretation (Music Br. 18). 
But even if there had been no prior consistent actions by the Commission 
and this case had been one of first impression, the Commission’s reason¬ 
able interpretation of its own rules in the present case would have been en¬ 
titled to receive great, if not controlling, weight. And while the prior ac¬ 
tions of the Commission might be of somewhat greater significance had they 
involved written opinions made public by the Commission, the consistency 
of the Commission’s position over a long period of years clearly gives addi¬ 
tional weight to the Commission’s present enunciation of its interpretation of 
the Rules. Under these circumstances. Music’s suggestion that this Court 
must make a dc novo determination as to the meaning of the rule is patently 
erroneous. 
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ference of 125 uv/m or more (see Standards, Table IV, 1 Pike 
& Fisher, R. R., Part 2. 81: 113), can, as a matter of alloca¬ 
tion policy and irrespective of the extent of its actual operation, 
prevent any grant being made to an applicant whose proposal 
would result in such interference unless it be first afforded an 
evidentiary hearing as to whether public interest would be 
served by making the grant. Thus, if Music sought to modify 
its license to provide for operation between the hours of 12:00 
m. and 4 a. m., intervenor could, as a matter of right, prevent 
such a grant from being made unless it is first afforded a hear¬ 
ing, even if it did not in fact operate during those hours. But, 
under Section 3.S7, a full time station cannot act to preclude 
pre-sunrise operation by a daytime only station which would 
cause exactly the same amount of interference within its nor¬ 
mally protected contour unless it is actually operating during 
these hours. 22 

Appellant has also argued that Class III stations, like 
intervenor's, are not entitled, under the Commission's Rules, 
to any protection against “objectionable interference” between 
the hours of midnight and sunrise, and that therefore the 
Commission's interpretation of its rules must be invalid. But 
this argument, based on the definition of “nighttime” in Sec¬ 
tion 3.7 of the Commission's Rules, if accepted as true, proves 
too much and leads to absurd results. For what is true of 
Class III stations under the Commission’s Rules is true of 
Class I, II and IV stations as well; for all classes of stations 
the Rules and Standards talk only in terms of daytime and 
nighttime protection. 23 If, therefore, nighttime protection 
ends at midnight, there can be no protection to any one be¬ 
tween midnight and local sunrise. If this were true, however, 
there would have been no purpose in substituting Section 3.87 
for Order No. 74 in the first place. For if stations were not 
entitled to protection during the hours after midnight and 
prior to sunrise there would have been no point in affording 

2 Subsection (a) (2) of Section 3.87, it should be noted, talks in the more 
normal terms of precluding [objectionable] interference witmn certain 
specified contours of Class I stations. 

13 See Standards, pars. 3, 4, fi, 6, and Tables IV and V, 1 Tike & Fischer, 
R. It., Part 2, 81:101, 81:102, 81:103, and 81:113, SI: 114. 
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Class I stations the protection given them by subsection (a) 
(2) of Section 3.87, and no point in adding the special limita¬ 
tion on undue interference appearing in subsection (b) of Sec- 
ton 3.87. 

Moreover, as the Commission pointed out in its Memoran¬ 
dum Opinion and Order (J. App. 20), Music’s overly literal 
reading of the “nighttime” definition would not be limited in 
its effect to a nullification of the obvious intent of Section 3.87. 
It would also render meaningless the provisions of Section 3.10 
of the Rules governing the “experimental period” between 12 
midnight and local sunrise/ 4 For Section 3.10 provides that 
the experimentation which may be conducted during these 
hours must cause no interference to other stations “maintain¬ 
ing a regular operating schedule within such period,” a provi¬ 
sion which would have no significance if such stations were 
not intended to be protected within these hours in the first 
place. Nor would there be any purpose in the provision of 
Section 3.10 which (as limited by Section 3.87) specifies that 
daytime or “specified hours” stations may not broadcast during 
this experimental period. 

As the Commission pointed out in its Memorandum Opinion 
and Order, the limited definition of “nighttime” in the Com¬ 
mission’s rule has, as its sole intended consequence, the 
distinguishing of those evening hours in which a full time 
standard broadcast station may engage in experimental opera¬ 
tions from those in which it cannot. To attempt to convert 
this language into a blank check for chaos for all post-midnight 
operations is clearly improper. 

Music’s argument that intervenor has, through laches, lost 
its rights to complain of the undue interference being caused 
its pre-sunrise operation requires no extended discussion. It 


w Section 3.10 reads in full: 

‘‘Experimental period. —The term ‘experimental period' means that time 
between 12 midnight and local sunrise. This period may be used for ex¬ 
perimental purposes in testing and maintaining apparatus by the licensee 
of any standard broadcast station on its assigned frequency and with its 
authorized power, provided no interference is caused to other stations main¬ 
taining a regular operating schedule within such period. No station 
licensed for ‘daytime’ or ‘specified hours’ of operation may broadcast any 
regular or scheduled program during this period.” 
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erroneously assumes that the conditional privilege permitting 
daytime stations to operate in the early morning, providing 
such stations do not cause undue interference to actual opera¬ 
tions of unlimited time stations, may be transformed into a 
vested right because of inaction by the unlimited time station. 
But Section 3.87 is an allocation rule based upon a judgment 
that where there is a conflict between the pre-sunrise opera¬ 
tions of a station licensed to operate unlimited time and one 
licensed to operate during daytime hours only, the public in¬ 
terest requires that the daytime only station give way. Music 
was in no respect entrapped into continuing its pre-sunrise 
operation by the failure of intervenor to raise the question at 
an earlier date; it knew that under the rule its operation was 
subject to termination at any time. And the Commission was 
therefore clearly acting within the bounds of its discretion in 
determining that it would be improper to permit Music to 
secure a “vested ‘squatter s right’ on the frequency” on the 
theory of laches (J. App. 22). 

C. The interpretation of Section 3.S7 by Music. 

i 

Perhaps the best evidence of the reasonableness of the Com¬ 
mission’s interpretation of “undue interference” is the inability 
of appellant to proffer a meaningful substitute. While Music 
makes its disagreement with the Commission’s interpretation 
of Section 3.87 quite clear, its brief is much more obscure when 
it comes to the question of what, if anything, Music is sug¬ 
gesting as a possible alternative interpretation. The reasons 
for this uncertainty are not difficult to discover. Once the 
reasonable interpretation of undue interference adopted by the 
Commission is rejected, there is no interpretation of the term 
which can be advanced which is, at once, consistent with the 
other Rules and Standards of the Commission and in keeping 
with the obvious intent of Section 3.87. 

Since Music is arguing that “undue interference” must be 
given a definition which makes it something more than mere 
objectionable interference (and since, for its purposes, it can¬ 
not adopt the additional tests applied by the Commission), 
it might be expected that it would argue that undue interference 
means electrical interference which is quantitatively more de- 
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structive 25 than those set forth in the Commission's Standards, 
or, perhaps, that undue interference should mean interference 
within a specially limited and narrowly restricted contour of 
the unlimited time station. But Music has been unable to 
advance any such hypothesis for the very good reason that, 
if this had been the Commission's intent it would have specified 
in its rules what this different ratio or more limited contour 
■was to be. It has not done so either in Section 3.87 of the rules 
or at any other place. 

Consequently, Music has suggested that the only real test 
of whether a daytime only station is causing undue interference 
by its pre-sunrise operation is by a consideration of all the 
relevant facts concerning the pre-sunrise operations of both the 
unlimited time station operating prior to sunrise under the 
terms of its basic license and the daytime only stations causing 
the interference. Stripped of its verbiage, this test contem¬ 
plates a comparative hearing in which public interest aspects 
of the services of both stations would be weighed to determine 
w T hich service should continue and receive protection. It is not 
clear from Music’s brief whether it is contending that such a 
comparative consideration of services is always part of a deter¬ 
mination of whether undue interference exists or only in cir¬ 
cumstances in which there has been an alleged delay in the un¬ 
limited time station’s bringing the interference to the Commis¬ 
sion’s attention. (Compare Page 17 with Page 29 of Music’s 
brief.) But it is quite clear that, whichever position Music 
may settle for, any such comparative consideration of the serv¬ 
ices of the two conflicting stations would be utterly inconsistent 
with the obvious intent of Section 3.87. 

Music’s interpretation necessarily rests on the invalid as¬ 
sumption that a daytime only station’s conditional privilege to 
operate prior to sunrise pursuant to the terms of Section 3.87 is 
in all respects on a par with the express license rights of un¬ 
limited time stations to operate in these hours subject only 
to the right of the unlimited time station to seek a hearing 
and prove therein that the public interest requires elimination 

35 1, e., a signal ratio greater than the 1-20 ratio specified for co-channel 
operations in Table IV of the Commission’s Standards. For the adjacent 
channel ratios see Standards, Table V, 1 Pike & Fischer, R. R., Part 2, pp. 
81:113, 81:114. 
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of the daytime station’s operation. If this had in fact been 
the intention of the Commission it is clear that it would never 
have adopted the provision of subsection (b) of Section 3.87 
which conditions any pre-sunrise operation by daytime sta¬ 
tions upon the absence of undue interference. For even dur¬ 
ing the period Order No. 74 was in force an unlimited time 
station could have sought a hearing to modify the authority 
of a daytime only station to operate prior to sunrise on the 
grounds that the interference being caused thereby was con¬ 
trary to the public interest. Section 3.87 (b) was adopted not 
to give unlimited stations the right to such a hearing but, 
rather, to obviate the necessity therefor. It was a rule of allo¬ 
cation based upon the determination that where there is an 
actual conflict between the pre-sunrise operation of a station 
licensed to operate unlimited hours and one licensed to operate 
daytime only, the latter should in all cases have to cease oper¬ 
ation to protect the operation of the unlimited time station. 
A provision that a station must cease operation if it causes 
undue interference cannot possibly be read to mean that the 
creation of such interference merely sets the stage for a com¬ 
parative hearing. 

CONCLUSION 

For the foregoing reasons it is submitted that the Commis¬ 
sion’s interpretation of Section 3.87 of its rules is a reasonable 
one, wholly consistent with the language and history of the 
provision, and that its actions pursuant to this rule in no way 
modified Music’s license in violation of Section 316 of the Com¬ 
munications Act of 1934, as amended. The appeal should, ac¬ 
cordingly, be dismissed. 

Respectfully submitted, 

Warren E. Baker, 

General Counsel, 
Richard A. Solomon, 

Assistant General Counsel, 
Richard J. Snider, 

Counsel, 

Federal Communications Commission. 
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Appendix A 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

FCC 54-548 
4752 


Docket No. 11013 
In re Application of 

Music Broadcasting Company (WGRD) 

GRAND RAPIDS, MICHIGAN 

For Authority To Operate Pre-Sunrise Hours 

MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioners Webster and Lee not 
participating. 

1. The Commission has under consideration a Request for 
Hearing and Oral Argument filed on January 28, 1954, by 
Music Broadcasting Company (hereinafter referred to as 
WGRD) licensee of Station WGRD, Grand Rapids, Michi¬ 
gan, and an opposition to such request filed on February 9, 
1954, by Great Trails Broadcasting Company (hereinafter 
referred to as WING) licensee of Station WING, Dayton, 
Ohio. 

2. A brief review of the facts leading up to the present 
request is necessary to an understanding of the problem. 
Station WGRD is licensed to operate on 1410 kilocycles with 
one kilowatt of power, daytime only at Grand Rapids, Mich¬ 
igan, and Station WING is licensed to operate on 1410 kilo- 

(28) 
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cycles with five kilowatts of power, unlimited time, employ¬ 
ing a directional antenna at night at Dayton, Ohio. On 
November 16, 1953, Station WING requested the Commis- 

^ sion to require Station WGRD to refrain from broadcasting 

* during hours prior to sunrise when WING is operating. On 
December 29, 1953, the Commission released a Memorandum 
Opinion and Order (10 RR 20) requiring WGRD to “refrain 

r from operating during hours prior to local sunrise at Grand 

Rapids in accordance with the terms of its license until further 
notice from the Commission.” Such order further provided 

* as follows: “It is further ordered, that this prohibition shall 
become permanent at the expiration of thirty days from the 
service of this order unless within the thirty day period 
[WGRD] shall request an evidentiary hearing on any issues 
of fact or an oral argument before the Commission on any 

^ issues of law or policy which bear upon the ultimate question 

whether this prohibition should be made permanent.” On 
December 30, 1953, Station WGRD filed a Petition for Stay 

► of Commission Order which petition was denied by Memo¬ 
randum Opinion and Order released January 7, 1954 (10 RR 
35). In this last Opinion and Order the Commission stated 

► as follows: 

► “As a matter of discretion the Commission concluded 
to afford WGRD the opportunity to request an evidentiary 
hearing in the event it has relevant factual material to 
urge, or an oral argument for the presentation of legal 

* and policy questions. The procedure provided will per- 
mit WGRD to present any new material or arguments to 
the Commission before a decision is reached as to making 
the order permanent. This provision for possible further 
review does not, however, mean that WGRD should be 
permitted to continue its undue interference in the interim. 

* We note in this connection that there has been no show- 

+ ing of irreparable harm to WGRD, and that we are not 

persuaded that the public will be irreparably injured by 
the loss of WGRD’s services during the few pre-sunrise 

r hours here involved.” 
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An appeal was taken by WGRD to the Circuit Court of 
Appeals, District of Columbia, from that part of the Com¬ 
mission’s Order of December 29, 1953, requiring WGRD to 
refrain from its pre-sunrise operation and from the Order of 
January 7, 1954, denying the WGRD request for a stay. 
WGRD’s request for a temporary restraining order was denied 
and the appeal is still pending. As heretofore stated, WGRD 
filed the subject request for hearing and oral argument on 
January 28, 1954, and an opposition thereto was filed by 
WING on February 9,1954. 

3. The petition of WGRD requests an evidentiary hearing 
on seven issues which may be briefly summarized as follows: 

(a) The nature and character of the service rendered 
by WING in pre-sunrise hours and the nature of inter¬ 
ference caused to WING by the WGRD operation and a 
comparison of the extent of the interference received by 
WING with interference received by other operating 
stations. 

(b) The extent to which WING has been able to oper¬ 
ate successfully for the past six years without making 
previous complaints against WGRD. 

(c) The nature and circumstances surrounding the 
complaint filed by WING. 

(d) The nature of service rendered by WGRD prior 
to sunrise and the financial effect of the termination of 
such service on WGRD. 

(e) A comparative determination of whether the pub¬ 
lic interest will be served by the termination of WGRD’s 
authorization. 

(f) Whether undue interference would be caused to 
WING by the continued operation of WGRD. 

(g) Whether the Order requiring WGRD to cease op¬ 
eration prior to sunrise should be made permanent. 

4. In addition, WGRD asks oral argument on each of these 
seven issues and on two additional issues, namely: 

(a) Whether WING is entitled to any protection un¬ 
der the Commission’s Rules against interference that may 
be caused before sunrise; 


(b) Whether the Commission’s interpretation of the 
meaning of “undue interference” in its December 29,1953, 
Memorandum Opinion and Order is correct. 

5. It is to be noted that nowhere in its Request for Hearing 
and Oral Argument, nor in any other pleading filed with either 
this Commission or the Court of Appeals, has WGRD ever con¬ 
tended that, as a matter of fact, its operation prior to sunrise 
does not result in “objectionable interference,” as defined by the 
Commission’s Standards, within the normally protected con¬ 
tours of Station WING. It does argue that the Commission 
was in error in finding that such interference is “undue inter¬ 
ference” referred to in Section 3.87 of the Rules, where WING 
is also in operation during these hours and has complained of 
the interference being received. And to the extent it has now 
asked for oral argument on these legal questions before any 
permanent order is entered, WGRD will be afforded this op¬ 
portunity. However, we do not think that granting WGRD’s 
request for an evidentiary hearing on these matters as requested 
in its proposed issues (f) and (g) would serve any useful pur¬ 
pose. 

6. Issues (a)-(e) on which WGRD also requests an evi¬ 
dentiary hearing all relate to matters which could be relevant 
to a consideration of the merits of this proceeding only if it 
were to be determined that as a matter of law the Commission’s 
interpretation of the meaning of Section 3.87 set forth in the 
Memorandum Opinion and Order of December 29, 1953, was 
erroneous—a contention which WGRD will have an oppor¬ 
tunity to make in the oral argument before the Commission. 
If the interpretation of the Act and Rules set forth in the prior 
decision is correct, then all of the matters to which our atten¬ 
tion is directed by issues (a)-(e) would be irrelevant to a de¬ 
termination as to whether the ban on WGRD’s pre-sunrise op¬ 
eration should be made permanent. We, therefore, see no pur¬ 
pose in designating this case for evidentiary hearing on these 
issues at this time. 1 They would be relevant only in a hearing 

1 Evidentiary issues (a)-(e) specified by WGRD are exactly the kind of 
comparative issues which might be specified in a proceeding involving modi¬ 
fication of another station’s license. There are procedures set up under 
the Commission’s Rules whereby WGRD can obtain such a hearing. Thus, 


of the type which would be conducted were WGRD, in accord¬ 
ance with the procedures specified in the Commission’s Rules, 
to request a modification in its license to permit operation dur¬ 
ing additional operating hours. 

7. In conjunction with its request for oral argument WGRD 
desires the Commission to furnish a statement indicating the 
unpublished cases upon which the Commission relied for its 
statement in its decision of December 29, 1953, that the inter¬ 
pretation given to the words “undue interference” has been 
consistently followed by the Commission over many years. 
The Commission already has furnished an appropriate affidavit 
covering this matter as Exhibit I to its “Opposition to Petition 
for Stay Order” filed on January 13, 1954, in Case No. 12051; 
United States Court of Appeals for the District of Columbia 
Circuit (Music Broadcasting Company v. Federal Communicar 
tions Commission). Consequently, no further action on this 
particular WGRD request is necessary. 

In view of the foregoing, it is ordered this 28th day 
of April, 1954, that an oral argument be held before the 
Commission en banc on the 4th day of June, 1954, at 10:00 
a. m., in Washington, D. C., on the question of whether the 
Commission’s Order of December 29, 1953, prohibiting the 
Music Broadcasting Company from operating Station WGRD, 
Grand Rapids, Michigan, during hours prior to local sunrise at 
Grand Rapids is legally sound and should be made permanent; 

It is further ordered, That if the Music Broadcasting Com¬ 
pany and the Great Trails Broadcasting Corporation desire to 
appear and participate in the oral argument that they each 
FILE on or before May 28,1954, an appropriate notice of inten¬ 
tion to appear and participate in the oral argument; 

a hearing of this nature might be in order on an application filed by WGRD 
in the form specified by the Commission’s Rules requesting a change in its 
license to permit additional operating hours where such operation would 
cause objectionable interference to the normally protected contours of an 
existing Class III station. 
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It is further ordered, That the above-described request of 
Music Broadcasting Company for Hearing and Oral Argument, 
insofar as it is not granted above, IS DISMISSED. 

Federal Communications Commission, 
Mary Jane Morris, Secretary. 

Released: April 30, 1954. 


Appendix B 

[Copy] 

File No. BR-1822 
Call Letters WGRD 

United States of America 

FEDERAL COMMUNICATIONS COMMISSION 

STANDARD BROADCAST STATION LICENSE 

Subject to the provisions of the Communications Act of 
1934, subsequent Acts, and Treaties, and Commission Rules 
made thereunder, and further subject to conditions set forth 
in this license, 1 the Licensee 

MUSIC BROADCASTING COMPANY 

is hereby authorized to use and operate the radio transmitting 
apparatus hereinafter described for the purpose of broadcast¬ 
ing for the term beginning November 1,1953, and ending Octo¬ 
ber 1,1955 (3 a. m., EST). (3 a. m., EST) 

The licensee shall use and operate said apparatus only in 
accordance with the following terms: 

1. On a frequency of 1410 kc. 

2. With xxxx watts power xxx directional antenna night¬ 

time 

and 1 kilo watts power non directional antenna day¬ 
time 

xxxxxxxcurrent, xxxxamp. 
xxxx resistance, xxohms 
Antenna current, 3.94 amp 
Antenna resistance, 64.3 ohms. 


* 


* This license consists of this page and page 2. 
Dated this 7th day of October, 1953. 
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3. During the following period or periods of time: Day¬ 

time as follows: Nov. 7:30 am to 5:15 pm; Dec. 8:15 
am to 5:15 pm; Jan. 8:15 am to 5:30 pm; Feb. 7:45 
am to 6:15 pm; Mar. 7:00 am to 6:45 pm; Apr. 6:00 
am to 7:30 pm; May 5:15 am to 8:00 pm; June 5:00 
am to 8:30 pm; July 5:15 am to 8:15 pm; Aug. 5:45 
am to 7:45 pm; Sep. 6:15 am to 7:00 pm; Oct. 7:00 
am to 6:00 pm; Eastern Standard Time. 

Transmitter may be operated by Remote Con¬ 
trol from 35 Lafayette NE., Grand Rapids, 
Michigan. 

4. With the station located at: 

Grand Rapids, Michigan. 

5. With the main studio located at: 

35 Lafayette NE., Grand Rapids, Michigan. 

The apparatus herein authorized to be used and operated is 
located at: 

Plymouth at Leonard NE., Grand Rapids, Michigan. 
North Lat. 42°59'14" 

West Long. 85°37'26" 

And is described as follows: Western Electric, Type 443-A-l, 
Broadcasting Transmitter. Last radio stage: four 250-watt 
vacuum tubes for grid bias modulation (Doherty High Effi¬ 
ciency System). Antenna: Tapered, self-supporting, series 
excited, vertical radiator, vertical lead 193' (overall height 
196'). Ground system consists of 120 radials, bare copper 
wire each 200' long equally spaced and buried about tower 
base plus 48' square copper ground screen. 

The Commission reserves the right during said license period 
of terminating this license or making effective any changes or 
modification of this license which may be necessary to comply 
with any decision of the Commission rendered as a result of 
any hearing held under the rules of the Commission prior to 
the commencement of this license period or any decision ren¬ 
dered as a result of any such hearing which has been designated 
but not held, prior to the commencement of this license period. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s application are true 
and that the undertakings therein contained so far as they are 
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consistent herewith, will be carried out in good faith. The 
licensee shall, during the term of this license, render such 
broadcasting service as will serve public interest, convenience, 
or necessity to the full extent of the privileges herein conferred. 

This license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequency designated 
in the license beyond the term hereof, nor in any other manner 
than authorized herein. Neither the license nor the right 
granted hereunder shall be assigned or otherwise transferred 
in violation of the Communications Act of 1934. This license 
is subject to the right of use or control by the Government of 
the United States conferred by section 606 of the Communica¬ 
tions Act of 1934. 

Federal Communications Commission, 
/&/' T. J. Slowie, Secretary . 

[seal] 


9. S. GOVERNMENT MINTING OFFICE: ttf« 
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FEDERAL COMMUNICATIONS COMMISSION, 

Appellee , 

GREAT TRAILS BROADCASTING CORPORATION, 
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BRIEF FOR INTERVENOR 


STATEMENT OF THE CASE 

The facts in this case have been agreed to by the parties 
and are set forth in the Joint Appendix (J. A. 9-28). 

SUMMARY OF ARGUMENT 

1. In attempting to bring itself within the review pro¬ 
visions of Section 402(b) of the Communications Act, as 
amended, Appellant has alleged that its station license has 
been illegally modified by the Commission’s orders that it 
cease pre-sunrise operations. The short answer to its 


fundamental position is that it does not have, and never 
did have, any license to operate during pre-sunrise hours, 
and therefore the validity of the Commission’s orders is 
not properly before this Court. Its license—that is, the 
only instrument of authorization which it received from 
the Commission pursuant to its application and in ac¬ 
cordance with statutory and administrative prescriptions 
for obtaining a license—covered operation during speci¬ 
fied daytime hours only. It continues to be so licensed to 
operate, and no attempt has been made by the Commission 
to curtail its daytime operations. 

2. If the question of the validity of the Commission’s 
construction of Section 3.87 of its rules and its application 
of that section to the facts in this case should be reached 
in this proceeding, it will be clear that the Commission’s 
orders must be held valid. The Commission’s construc¬ 
tion of Section 3.87 was dictated bv the well-established 
principle that objectionable interference to an existing 
station constitutes an indirect modification of its license. 
The Commission has the statutory duty not to modify In- 
tervenor’s license except in accordance with certain pre¬ 
scribed procedures. To have allowed Appellant to con¬ 
tinue its pre-sunrise operations would have been a derelic¬ 
tion of duty on the part of the Commission. Appellant’s 
argument that Intervenor is not entitled to protection 
against objectionable interference during the pre-sunrise 
hours is contrary to the clear intent of the Commission’s 
Standards. Nor is there any merit to Appellant’s claim 
of a vested right because of Intervenor’s “laches” in com¬ 
plaining of the objectionable interferences. To the extent 
that any “hearing” was required to be afforded Appellant 
before it was ordered to suspend operations during the 
pre-dawn hours, that requirement was fully met. No evi¬ 
dentiary hearing was required since the material facts as 
to objectionable interference were undisputed. 
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ARGUMENT 

INTRODUCTION 

In its application to the Federal Communications Com¬ 
mission for a permit to construct a broadcast station at 
Grand Rapids, Michigan, and in its subsequent applica¬ 
tions for a station license and renewals thereof, Appellant 
sought authority to operate only during the daytime hours 
—that is, between local sunrise and local sunset. Pursuant 
to these applications, and in accordance with Section 3.79 
of the Commission’s Rules and Regulations (1 Pike and 
Fischer R. R. 53:240a), the instruments of authorization 
which were issued to Appellant specified the hours of com¬ 
mencement (average sunrise time) and the hours of cessa¬ 
tion (average sunset time) for each of the months of the 
year. During the months of December and January, for 
example, the license specified that the operation of the 
station could commence at 8:15 a.m. (J.A. 10). Appellant 
now claims that notwithstanding this specificity it was also 
“licensed” to operate from 4 o’clock a. m. to sunrise each 
day bv virtue of Section 3.87 of the Commission’s Rules and 
Regulations and, therefore, the Commission’s action in sus¬ 
pending Appellant’s operations during those hours be¬ 
cause of undue interference to Intervenor’s station modi¬ 
fied its license without a full evidentiary hearing in viola¬ 
tion of Section 316 of the Communications Act of 1934, as 
amended, and Section 9(b) of the Administrative Proce¬ 
dure Act. 

Intervenor submits that: (1) The Commission has not 
modified Appellant’s license and, therefore, this Court 
lacks jurisdiction of the subject matter under Section 
402(b) of the Communications Act, as amended; and (2) 
If the validity of the Commission’s Order is properly be¬ 
fore this Court, the Order must be sustained since it rep¬ 
resents a proper application of a correctly-interpreted 
rule of the Commission. 
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L Appellant's License Was Not Modified 

A. The Statutory Requirements for Obtaining a License. 

Appellant’s attack on the Commission’s Order takes the 
form of an attempted syllogism: (1) under Section 301 of 
the Communications Act, the operation of a broadcasting 
station is illegal unless it is done pursuant to a license 
granted by the Commission under the provisions of the 
Act; (2) Appellant was legally operating during pre-sun¬ 
rise hours under Section 3.87 of the Rules; (3) therefore, 
the authority to operate under Section 3.87 must neces¬ 
sarily constitute a license. Appellant then goes on to ar¬ 
gue that under Section 316 of the Communications Act, 
such a license cannot be modified by the Commission except 
after a full evidentiary hearing in which the burden of 
proof is on the Commission to show that the modification 
will promote the public interest, convenience, or neces¬ 
sity. 

We believe that Appellant’s syllogism reflects the di¬ 
lemma with which it is confronted. If it is true, as Appel¬ 
lant claims, that the permission which it had to operate 
pre-sunrise hours constituted a “license 77 , or became an in¬ 
tegral part of Appellant’s license as a modification of its 
“daytime only” facility, then the permission was com¬ 
pletely void and a nullity since it was not granted by the 
Commission in accordance with the statutory prescription 
for granting licenses or modifications of licenses. On the 
other hand, if it is not a license or part of a license, this 
Court lacks jurisdiction of the subject matter of this ac¬ 
tion. The jurisdiction of this Court has been invoked un¬ 
der Section 402(b)(5) of the Communications Act of 1934, 
as amended (47 U.S.C. 402(b)(5)) which provides that 
“Appeals may be taken from decisions and orders of the 
Commission ... (5) by the holder of any ... station license 
which has been modified or revoked by the Commission.” 
Intervenor submits that the privilege 'which Appellant had 
to operate during pre-sunrise hours was not a license or 
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part of a license, and therefore this Court lacks jurisdic¬ 
tion of this action. Radio Station WOW v. Federal Com¬ 
munications Commission, 87 U. S. App. D. C. 226, 1S4 F. 
2d (1950); Columbia Broadcasting System, Inc. of Cali¬ 
fornia v. Federal Communications Commission (Nos. 
11881-2, this Court, decided March 11, 1954.) 

In order to claim successfully that its license extended 
to operations during pre-sunrise hours, Appellant must 
show compliance with the statutory procedure for obtain¬ 
ing such a license or modification of license. Section 307 
of the Act provides that “The Commission, if public con¬ 
venience, interest or necessity will be served thereby, sub¬ 
ject to the limitations of this Act, shall grant to any appli¬ 
cant therefor a station license provided for by this Act.” 1 
Section 307(b) states that “In considering applications for 
licenses, and modifications and renewals thereof, when and 
insofar as there is demand for the same, the Commission 
shall make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States and 
communities as to provide a fair, efficient and equitable 
distribution of radio service to each of the same.” Section 
308 provides that “The Commission may grant construc¬ 
tion permits and station licenses, or modifications or re¬ 
newals thereof, only upon written application therefor re¬ 
ceived by it [with exceptions not here relevant]”. 2 Under 

1 Italics in this paragraph have been added. 

2 In compliance with this statutory provision, the Commission’s Rules and 
Regulations provide (1 Pike & Fischer R. R. 51:301, 319): 

“Sec. 1.301. Applications required.*—(a) Construction permits, modi¬ 
fications of construction permits, operator and station licenses, renewal 
of operator and station licenses, modification of station licenses, special 
temporary authorizations, special service authorizations, assignment of 
construction permits or licenses and consent to transfer control of a 
corporation holding a construction permit or license, shall be granted 
only upon written, subscribed, and verified application upon forms pre¬ 
scribed by the Commission. A separate application shall be filed for each 
instrument of authorization requested.” . . . 

“Sec. 1.319. Application for modification of license; broadcast and non¬ 
broadcast.—(a) An application for modification of license, except ama- 
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Section 319(a) of the Act applications must be signed by 
the applicant under oath or affirmation, must set forth 
many facts concerning the proposed operation of the sta¬ 
tion, including, particularly, “the hours of the day or other 
periods of time during which it is proposed to operate the 
station.” 3 Section 309 provides that “If upon examina¬ 
tion of any application provided for in Section 308 the 
Commission shall find that public interest, convenience and 
necessity would be served by the granting thereof, it shall 
grant such application.” If, therefore, Appellant claims 
a license, it must show compliance with these sections of 
the Act. Obviously, it cannot do so, for it never applied 
for authority to operate pre-sunrise hours. And at no 
time was there a Commission finding that operation by 
Appellant during that period would serve the public in- 


teur, and except as otherwise provided by these rules, may be filed for 
change in frequency, change in operating power where no construction is 
necessary, change in hours of operation, and for change in name of 
licensee where no change in ownership or control is involved. In case 
of a broadcast station, an application for modification of license may 
be filed for change in location of main studio. . . . Except when filed to 
cover construction permit, each application for modification of license 
shall be filed at least 60 days prior to the contemplated modification of 
license: provided, however, that in emergencies and for good cause 
shown, the requirements hereof may be waived in so far as time for 
filing is concerned. 

(b) The following application forms should be used: 

(1) FC,C Form 301, “Application for Authority to Construct a New 
Broadcast Station or Make Changes in an Existing Broadcast Station. ’ * 
To be used for all applications for modification of any term of an 
existing authorization of a broadcast station (except in the Interna¬ 
tional, Facsimile, Experimental, or Auxiliary Broadcast Services.)” 

*“For additional information relative to applications see the respective 
rules relating to each service.” 

3 Compare Section 3.73 of the Commission’s Rules and Regulations (1 Pike 
& Fischer R. R. 533:240): “If the license of a station specifies the hours 
of operation, the schedule so specified shall be adhered to except as provided 
in Section 3.71 [Minimum Operating Schedule] and 3.72 [Operation during 
Experimental Period].” 
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terest, convenience and necessity—a finding required by 
Section 309 of the Act. 4 

The Communications Act Amendments, 1952, to Section 
308 reiterate the requirement that licenses, including 
modifications thereof, be granted only upon written appli¬ 
cation. The Senate Report with respect to this amend¬ 
ment (S. Rep. 44, 82nd Cong., 1st Sess., p. 7-8, 1 Pike & 
Fischer R. R. 10:278-279) states: “The amendment rec¬ 
ommended herein would make the filing of a written appli¬ 
cation a necessary condition precedent in all cases except 
those arising out of emergencies involving danger to life or 
property or damage due to equipment breakdowns or when 
the authorization is required by emergency or security rea¬ 
sons during the continuance of any war in which the United 
States is engaged.” 

B. The Necessity for Protecting Iniervenor's License 
Against Modification. 

The weakness of Appellant’s claim is apparent also 
from a consideration of the very section of the Communi¬ 
cations Act upon which it relies—Section 316. The pro¬ 
cedural requirement laid down in that section by Congress 
for a full evidentiary hearing was designed to protect 
existing stations against modification of licenses either 
directly, or indirectly by granting applications for facili¬ 
ties which would create objectionable interference to the 
existing stations. It is well established that objectionable 
interference to an existing station caused by a new grant 
constitutes an indirect modification of a license and that 
Sections 316 and 303(f) of the Communications Act entitle 
the existing licensee to advance notice and reasonable 

4 The weakness of Appellant’s position is apparent also from an examina¬ 
tion of Section 309(e) of the Act, which provides that “When any instru¬ 
ment of authorization is granted by the Commission without a hearing as 
provided in subsection (a) hereof, such grant shall remain subject to protest 
as hereinafter provided for a period of thirty days.” It is difficult to sec 
how this section could be operative as to the type of “license” which Ap¬ 
pellant purports to have for pre-sunrise hours. 



opportunity to show why the order of modification should 
not issue. Federal Communications Commission v. Na¬ 
tional Broadcasting Company ( KOA ), 319 U. S. 239 
(1943); L. B. Wilson, Inc. v. Federal Communications 
Commission, 83 U. S. App. D. C. 176, 170 F. 2d 793 (1948); 
Albertson v. Federal Communications Commission, 87 
U. S. App. D. C. 39, 182 F. 2d 397 (1950). 

Intervenor’s Station WING has been licensed since 
1941 (more than six years prior to Appellant’s first 
authorization) to operate at Dayton, Ohio, on 1410 kilo¬ 
cycles (the same frequency as the one used by Appellant) 
with 5 kilowatt power, unlimited, time. As the Commission 
found, “It is clear that WING is receiving objectionable 
interference within its normally protected contours. The 
pre-sunrise operation of Station WING is a Class III-A 
Station and pursuant to the provisions of the Standards 
of Good Engineering Practice is entitled to protection to 
its 2.5 mv/m ground wave contour during nighttime hours 
of operation.” (J. A. 21.) 5 Therefore, before Appellant 
could be licensed to operate in such a way as to create 
objectionable interference to Station WING and thus 
greatly reduce its effective service area, Intervenor was 
entitled under Sections 316 and 303(f) of the Act to a 
hearing to show why the grant to Appellant should not 
be made. 6 There was no such hearing in this case before 
Appellant started its pre-sunrise operations. Appellant 

5 In an Engineering Affidavit which was filed with this Court in connection 
with Intervenor’s opposition to Appellant’s petition for a stay pending the 
determination of the instant appeal, the magnitude of the skywavc inter¬ 
ference which WGRD has imposed upon WING during the pre-sunrise hours 
was stated as follows: The raising of the WING interference level from 
2.47 mv/m to S.O mv/m reduces the WING service area by at least 65 percent, 
or at least 1600 square miles, regardless of whether WING itself operates 
in either a non-directionnl or directional manner during the pre sunrise 
period. ’ ’ 

« Section 3.24 of the Commission’s "Rules and Regulations (1 Pike & Fischer 
53:24) provides: “Broadcast facilities, showing required.—An authoriza¬ 
tion for a new standard broadcast station or increase in facilities of an exist¬ 
ing station* will be issued only after a satisfactory showing has been made 
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seeks to avail itself of the procedural provisions of Section 
316 by denying to Intervenor the safeguards to which, 
under decisions of the Supreme Court and of this Court, 
Intervenor is indisputably entitled. 

Appellant’s reliance upon Section 3(bb) of the Act is 
misplaced. The “station license” which is encompassed 
by the definition in Section 3(bb) refers to an “instrument 
of authorization” which is definite in time and which is 
directed to a particular applicant who has taken the initia¬ 
tive to obtain it. It does not refer to the general blanket 
permission or “bonus” which is provided by Section 3.87 
of the Rules. Appellant contends (Brief, p. 10) that “The 
very purpose of Section 3(bb) was to insure that Section 
301 authorization holders would not be deprived of the 
rights of licensees by holding that their authorizations did 
not constitute a ‘license’ ”. The legislative history shows, 
however, that the purpose of Section 3(bb) was somewhat 
different—to bring within the procedural and appellate 
provisions of the Act special, temporary, and experimental 
authorizations of the kind which were under consideration 
in Crosley Corporation v. Federal Communications Com¬ 
mission , 70 U. S. App. D. C. 312,106 F. 2d 833 (1939), cert, 
denied 308 IT. S. 605, and American Broadcasting Co. v. 
Federal Communications Commission, 89 U. S. App. D. C. 
298,191 F. 2d 492 (1951). 7 There is a marked difference be- 


in regard to the following, among others: (a) . . . (b) That objectionable 
interference will not be caused to existing stations or that if interference will 
be caused the need for the proposed service outweighs the need for the 
service which will be lost by reason of such interference. ... (h) That, the 
public interest, convenience and necessity will be served through the opera¬ 
tion under the proposed assignment. (Italics added.) 

* Formal Application Required (Forms 301 and 302.) 

Section 1.385 of the Commission’s Rules and Regulations (1 Pike & Fischer 
51:385) provide that applications will be designated for hearing: **■... (c) 
Where a grant of the application would cause electrical interference to an 
existing station . . . within its normally protected contour as prescribed by 
the applicable rules and regulations.” 

" S. Rep. 44, 82nd Cong., 1st Sess., pp. 3-4, Pike & Fischer R. R. 10:273. See 
also, Warner, Radio and Television Law, pp. 802-803, in connection with 
identical language used in Section 3(bb) of S. 1333, 80th Cong., 1st Sess. 
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tween the authorizations that were intended to be covered 
by Section 3(bb) and the limited permission under Sec¬ 
tion 3.87 of the Rules. As to the former, applications 
must be made to the Commission and the authorizations 
must be based upon a finding by the Commission in the par¬ 
ticular instance that the public convenience, interest or 
necessity would be served by the grant. No such applica¬ 
tion or adjudication was made with respect to Appellant’s 
operations during pre-sunrise hours. 

C. Inapplicability of Administrative Procedure Act. 

Appellant argues that the authority to operate at hours 
prior to sunrise under Section 3.87 constitutes a license 
not only within the meaning of the Communications Act, 
as amended, but also under the Administrative Procedure 
Act, referring to Section 2(e) of that Act (5 U.S.C. Sec¬ 
tion 1001(e)). Appellant apparently has overlooked Sec¬ 
tion 2(d) of the same Act, which makes it clear that “li¬ 
censing” is “adjudicating” and, as explained in the legis¬ 
lative history of that provision, “* * * licenses involve a 
pronouncement of present rights of named parties although 
they may also prescribe terms and conditions for future 
observance.” (Italics supplied.) Legislative History of 
Administrative 'Procedure Act, Document No. 248, 79th 
Congress, 2nd Sess., p. 254. Congressman Walters, one 
of the principal spokesmen for the bill that became the 
Administrative Procedure Act, stated that the definition 
of “license” in Section 2(e) was included “in order to em¬ 
brace every form of operation where a private party is 
required to take the initiative in securing the official per¬ 
mission of a governmental agency.” Legislative History 
of Administrative Procedure Act, ibid, p 356. (Italics sup¬ 
plied.) 

Appellant also relies upon Section 9(b) of the Admin¬ 
istrative Procedure Act (Brief, pp. 15-16.) We do not be¬ 
lieve that the provisions of that section have any applica¬ 
tion to the type of Commission action here challenged. 
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On the contrary, they obviously relate to situations in 
which withdrawal of a license is predicated upon past 
unlawful conduct, a situation which is not involved here. 
Moreover, Section 9(b) is inapplicable to “temporary per¬ 
mits or temporary licenses.” (Senate Report 752, 79th 
Congress, 2nd Sess., p. 26; House Report 1980, 79th Cong., 
2nd Sess., p. 41; Attorney General's Manual on the Ad¬ 
ministrative Procedure Act (1947), p. 91.) In any event, 
the Commission found that the public interest required the 
withdrawal of petitioner’s authority to operate during 
pre-sunrise hours and thus satisfied the provisions of Sec¬ 
tion 9(b) if those requirements should be deemed applicable. 

D. Inapplicability of Standard Airlines Case. 

Appellant has attempted (Brief, pp. 12-13) to assimilate 
its situation to that which was dealt with in Standard Air¬ 
lines, Inc. v. Civil Aeronautics Board , 85 U. S. App. D. C. 
29,177 F. 2d 18 (1949). We have no quarrel with the princi¬ 
ple that the Commission cannot require a licensee to waive 
the rights to a hearing conferred upon him by Section 316 
as a condition to the grant of a license, but we think it is 
inapplicable here for the simple reason that, as we have 
shown, Appellant never had a license to operate pre-sun¬ 
rise hours. 

The “bonus” which Appellant had to operate pre-sun¬ 
rise hours was accepted by it with the express understand¬ 
ing that it would last only as long as it did not receive 
notice from the Commission that undue interference to 
other services was being caused. This qualified or limited 
privilege is clearly different from the Letter of Registra¬ 
tion that was dealt with in the Standard Airlines case. 
The latter was in fact an instrument of authorization that 
embodied the official permission of the Board to a named 
applicant upon whose initiative the authorization was 
issued. 

In the Standard Airlines case the Board’s suspension 
action had the effect of requiring the carrier involved to 



12 


cease operations entirely since the Letter of Registration 
that was suspended was the whole of its operating author¬ 
ity. The “controlling practicality” in that decision was 
that ‘ ‘ the suspension would destroy property, not a license 
property, but investment and business property.” That 
consideration is not present here for Appellant’s license— 
that is, the instrument of authorization which it received 
in January, 194S, from the Commission at its initiative and 
pursuant to its application and which it has successively 
renewed—covered operation daytime only of a broadcasting 
station at Grand Rapids, Michigan, on 1410 kilocycles with 
1 kilowatt power employing a non-directional antenna. It 
continues to be so licensed to operate in all respects and 
no attempt has been made by the Commission to curtail 
that license. 

Another important distinction between the Standard Air¬ 
lines situation and the instant case is that here the rights 
of other parties are involved. If Appellant should be 
permitted to continue to interfere electrically with the 
service which Station WING renders, the statutory protec¬ 
tion against modification of license to which Intervenor is 
entitled will be severely eroded. It is important to remem¬ 
ber in this connection that the Commission found that pub¬ 
lic interest, convenience, and necessity would be served by 
Intervenor’s operations full time under its license. The 
Commission likewise found that the public interest, con¬ 
venience, and necessity would be served by Appellant’s 
operations daytime only in accordance with the terms of 
its license. An accommodation of these two findings of 
public interest clearly justified the Commission in hold¬ 
ing that as soon as the fact of objectionable interference 
was called to its attention by Intervenor, that part of Ap¬ 
pellant’s operation that went beyond daytime hours and 
interfered with the nightime service which the public re¬ 
ceives from Station WING had to cease forthwith. 


To summarize, if Appellant rests on the proposition that 
the authorization it had under Section 3.87 of the Rules 
was a license, or a part of its license, which could be sus¬ 
pended only after a full evidentiary hearing, it is clear 
that the authorization is a “mere nullity.” Manhattan 
General Equipment Company v. Commissioner of In¬ 
ternal Revenue, 297 U. S. 129, 134 (1936). “It is enough 
to say that * * * if the Commission exceeded its authority, 
the permit and its renewals were wholly void.” Crosley 
Corporation v. Federal Communications Commission, 70 
U. S. App. D. C. 312, 315, 116 F. 2d 833, 836 (1939), cert, 
denied 308 U. S. 605. Thus, having no authority whatsoever 
to operate pre-sunrise hours it cannot now complain that 
the Commission should have followed a particular proce¬ 
dure in ordering it to cease operations. 

Appellant’s claim is too grasping. Appellant accepted 
the benefits of Section 3.87 for what thev were intended 
and understood throughout the industry to be, namely, 
a qualified or limited “bonus” to operate additional hours 
so long as no other station with a superior right complained 
of objectionable interference. The Commission has the 
authority under Section 303(r) of the Act to “Make such 
rules and regulations and prescribe such restrictions and 
conditions, not inconsistent with law, as may be neces¬ 
sary to carry out the provisions of this Act # # and 
under Section 303(g) to “* * * generally encourage the 
larger and more effective use of radio in the public inter¬ 
est.” We believe the Commission may successfully main¬ 
tain that Section 3.87 of the Rules is an expression of its 
attempt to achieve the optimum efficiency in the utiliza¬ 
tion of the radio spectrum and the greatest possible radio 
service for the public in a manner not inconsistent with 
other provisions of the Act. In any event, in the absence 
of a complaint of real interference to another station with 
a senior right, the validity of Section 3.87 would go un¬ 
challenged as a practical matter. If, however, in order to 
prevail here, Appellant must successfully assert that Sec¬ 
tion 3.87 created a license that cannot be suspended by 



the Commission without a hearing under Section 316 of 
the Act, it is clear that the decision must be that the rule 
is invalid as beyond the statutory powers of the Com¬ 
mission. 

II. The Commission Correctly Interpreted and Properly 
Applied Section 3.87 of Its Rules 

We submit at the outset that the Court need not reach 
this Point for, as we previously pointed out, supra, pp. 4-5, 
since its license was not modified Appellant’s attack on 
the Commission’s order does not come within any of the 
categories of cases enumerated in Section 402(b). Ap¬ 
pellant has not attempted to invoke the review provisions 
of Section 402(a) of the Act and to follow the procedure 
prescribed in the Judicial Review Act of 1950 (5 U.S.C. 
1031 et seq.) 

Assuming however, that the Order is subject to review 
in this proceeding, it is apparent that Appellant’s posi¬ 
tion is without merit. It has charged the Commission 
with an erroneous interpretation of its own Rule because 
“It improperly found that ‘undue interference’ is synony¬ 
mous with * objectionable interference.’ ” (Appellant’s 
Brief, p. 17.) That, of course, is an obvious inaccuracy 
on Appellant’s part for, as it itself correctly stated earlier 
on the same page of its Brief, the Commission construed 
“undue interference” as “interference which is objection¬ 
able as determined on the basis of Commission Rules 
and Engineering Standards and which in addition (1) 
occurs during actual service of an unlimited time station 
and (2) has been complained of by that station.” (J.A. 
21.) Intervenor submits that in so construing the term 
“undue interference” the Commission acted not only rea¬ 
sonably but in the only way it could act consistently with 
its statutory dutv toward outstanding licensees. 
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A. Illegal Interference. 

It is not very fruitful to search the dictionaries, in order 
to find the meaning of “undue.” Appellant contends, (Brief 
p. 23), that it means “exhaustive, extraordinary or too 
great.” Presumably it also means, “more than suitable,” 
“violating legal or equitable rights,” “not agreeable to a 
standard,” etc. 8 Whatever shades of meaning may be found 
in the term, the decisive consideration here is that it cer¬ 
tainly embraces interference which is so extensive as to be 
illegal. And, in the instant case, the interference which Ap¬ 
pellant would cause to Intervenor’s station over the latter’s 
protest, if Appellant were permitted to operate pre-sunrise 
hours, would indeed be illegal since, as we pointed out 
above, supra, pp. 7-9, it would constitute an illegal modifica¬ 
tion of Intervenor’s license. If the Commission had not fol¬ 
lowed in this case the construction of “undue interference” 
which it has used consistently since Section 3.S7(b) was 
promulgated more than twelve years ago, the protection 
against indirect modification by objectionable interference 
which every fulltime Class III station is supposed to have 
under its license would, indeed, be illusory. Unless the 
Commission’s construction is approved, the effect, ironical¬ 
ly, will be that Intervenor which duly applied for and ob¬ 
tained a license to operate a station during the pre-sunrise 
hours as well as all other hours of the day will have its 
license modified without a hearing whereas Appellant, which 
never applied for a license to operate during those hours, 
will be accorded a full evidentiary hearing before it can be 
ordered to desist. 

All that Appellant is entitled to (and which it here at¬ 
tempts to inflate into a license) is (1) that Section 3.S7 

8 The American College Dictionary (Barnhart, 1949); Webster’s Col¬ 
legiate Dictionary (Mcrriam, 5tli Ed. 1942); The New Century Dictionary 
(1933). 


shall not be changed except in accordance with proper rule- 
making proceedings (Section 4, Administrative Procedure 
Act, 5 U.S.C. 1003); and (2) that until such change is duly 
made, the rule shall be observed by the Commission. In 
our view the Commission has properly applied the rule 
(which has not been altered in any material respect) and, 
therefore, Appellant has no cause for complaint. By the 
express terms of Section 3.87(b), “daytime only” stations 
were required to refrain, until further notice, from the 
special pre-sunrise operations authorized by the rule upon 
being notified by the Commission that such operations were 
causing undue interference. Appellant was permitted to 
operate pre-sunrise hours until a complaint was lodged 
with the Commission by Intervenor and it was only then 
that Appellant was notified to cease pre-sunrise operations. 
Essentially Appellant claims to be aggrieved not because 
the Commission changed a rule affecting it without afford¬ 
ing it an opportunity to be heard, but, rather, that a rule 
which by its very nature called for summary treatment 
was enforced precisely in accordance with its terms. 

If Appellant’s authority to operate pre-sunrise hours 
could be modified only after an evidentiary hearing, it 
would mean that the Commission would be effectively 
hampered from changing Section 3.87. For, obviously, if 
the Commission were required to hold a hearing as to each 
of the “daytime only” stations that have taken advantage 
of the “bonus” in Section 3.87 and were required to prove 
that the curtailment of their pre-sunrise operations would 
promote the public interest, convenience, and necessity, it 
would be an extremely burdensome task. Moreover, that 
process would not be rule-making, but adjudication. Dur¬ 
ing the time such hearings were held, of course, the licenses 
of every station such as the Intervenor’s station would 
continue to be infringed, contrary to the very protection 
Congress intended such stations to have. 

Appellant has advanced the specious argument that Sta¬ 
tion WING, as a Class III-A station, is not entitled to any 
protection against electrical interference between midnight 
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and sunrise. The argument is bottomed on an unwar¬ 
ranted application of the definition of “nighttime” (which 
is contained in Section 3.7 of the Rules) to the provision in 
the Standards of Good Engineering Practice that “Class 
ITT-A stations which operate with powers not less than 1 kw 
or more than 5 kw are normally protected to the 2500 uv/m 
groundwave contour nighttime and the 500 uv/m ground- 

wave contour davtime.” 

* 

It must be admitted that ideal structural symmetry be¬ 
tween the Rules and Standards and, indeed, between the 
several provisions of the Rules themselves, is lacking. 9 In 
context, however, the Commission’s plan for protecting 
existing licensees against objectionable interference is 
readily discernible and, we might add, has always been 
understood by all those engaged in the radio broadcasting 
industry, certainly as to the period of time during which 
protection is afforded. 

If Appellant’s argument were sound, no station, not even 
a Class I (clear channel) station would have protection 
against interference after midnight since the very same 
term, “nighttime”, is used with reference to the protection 
accorded those stations. I (Part II) Pike & Fischer R. R. 
81:3. A full reading of the Standards will fairly disclose 
that, contrary to Appellant’s contention, the terms “day¬ 
time” and “nighttime” as used in the Standards refer to 
the periods from sunrise to sunset, and from sunset to sun¬ 
rise, respectively, thus covering the full 24-hour day. What¬ 
ever comfort Appellant seeks to derive from its attempted 
coupling of the definition of “nighttime” in Section 3.7 of 
the Rules with the protection afforded in the Standards 
against objectionable interference is somewhat dissipated 
by the equally technical consideration that Table IV of 
the Standards w T hich sets forth “Protected Service Con¬ 
tours and Permissible Interference Signals for Broadcast 

i 

9 For example, while Section 3.7 of the Rules states that 11 the term ‘ night¬ 
time ’ means that period of time between local sunset and 12 midnight local 
standard time”, Section 3.25(c) defines nighttime as “sunset to sunrise at 
the location of the Class II station.” 



Stations” speaks in terms of “Day” and “Night”. Put¬ 
ting aside the play on words, the fundamental fact is that 
there is no express relationship between the definition in 
Section 3.7 and the period of protection against interfering 
signals; on the contrary, the entire scheme of the Standards 
refutes the incorporation of such a limited definition of 
“nighttime”. 

Appellant’s argument proves too much—if no protection 
against interference was intended between midnight and 
sunrise, what was the need for Section 3.87 of the Rules? 
And, as the Commission pointed out in its Opinion (J. A. 
20 -21), what would be the sense of the provision in Section 
3.10 of the Rules that the period between 12 Midnight and 
local sunrise may be used for experimental purposes “pro¬ 
vided no interference is caused to other stations maintain¬ 
ing a regular operating schedule during such period?” 

B. Doctrine of Laches is Inapplicable. 

Appellant further contends that even if Intervenor was 
entitled to protection against “objectionable interference” 
during the pre-sunrise hours it lost that right by laches. 
This argument ignores the fact that Intervenor has a legal 
right not to have its license modified except in accordance 
with statutory procedures. In any event, Intervenor, no 
less than Appellant, was entitled to rely on the provision of 
Section 3.87(b) that Station WGRD would cease its pre¬ 
dawn operations as soon as the Commission was notified, 
and in turn notified Appellant, that objectionable interfer¬ 
ence -was being caused to Station WING. 10 

*0 It may be noted, incidentally, that there is no evidence that Intervenor 
knew before November 16, 1953, when it complained to the Commission, that 
interference was being caused to Station WING’s service area by Station 
WGRD. As a matter of fact, at least one other “daytime only” broadcast 
station, in addition to Station WGRD, has been utilizing a non-directional 
pre-sunrise operation on 1410 kc. Station WRIS, Roanoke, Virginia, was per¬ 
haps the principal contributor of the interference inflicted upon Station 
WING. Intervenor duly notified the Commission of the severe interference 
which was being received from Station WRIS, and on November 4, 1953, the 
Commission ordered Station WRIS to cease pre-sunrise operations. There- 
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Appellant cannot contend that it has been prejudiced by 
Intervenor’s failure to complain earlier. It merely had the 
advantage of its pre-sunrise “bonus” that much longer. 
As the Commission pointed out, Appellant’s claim of laches 
“rests upon the unacceptable assumption that Section 3.87 
is a trap for the unwary unlimited time station. Nothing 
in the rules suggests that the summarily revocable au¬ 
thority there provided will ripen in time into a vested 
‘squatter’s right’ on the frequency. We believe that it 
■would be wholly unjust to achieve such a result on the 
theory of laches.” (J. A. 22.) 

In the final analysis, the decisive answer to Appellant’s 
assertion of laches is that this is not merely a controversy 
between Station WING and Station WGRD—the public in¬ 
terest is intimately involved. The Commission has found, 
when it granted Station WING’s license to operate full time 
at Dayton, Ohio, that the public interest would be served by 
such operation. It likewise found, in licensing Station 
WGRD to operate daytime only at Grand Rapids, Michigan, 
that the public interest would be served by that limited 
operation. Consequently, when the latter station operated 
during pre-dawn hours without a directional antenna in 
such a way as to drastically reduce the service area of Sta¬ 
tion WING during the time that the public interest required 

residents of the Davton Area to receive an interference- 

* 

free service from Station WING, the Commission was 
bound to step in and hold each station to the terms of its 
license. 


after, when WRIS remained silent during the pre-sunrise hours, Intervenor 
for the first time was able to realize the magnitude of the WGRD contribution 
to the total interference which it was suffering. It was found that even after 
WRIS had ceased its early morning operation, there still remained a large 
enough amount of interference within the WING service area so that the 
WGRD interfering signal was readily identifiable in the Dayton area. These 
facts are contained in the Memorandum Opinion and Order of the Commission 
released Dec. 29, 1953 (FCC 53-1731) In re Roanolce Independent Broadcasters, 
Inc. (WRIS), Roanoke, Va. for Authority to Operate Pre-Sunrise Hours, as 
supplemented by the Engineering Affidavit filed in this Qourt by Intervenor as 
part of its Opposition to Appellant’s Petition for a Stay Order. 



Appellant contends that at that point the Commission 
was required to evaluate the respective merits of the two 
stations “in order to determine what service will be ter¬ 
minated for the benefit of other service.” (Appellant’s 
Brief, p. 29.) The vice of Appellant’s position is that it 
completely ignores the statutory and administrative scheme 
for presenting and adjudicating on a comparative basis 
bids for conflicting facilities. Admittedly Appellant was, 
and still is at any time, entitled to make a showing that the 
service which it renders during the pre-sunrise hours at 
Grand Rapids is more beneficial to the public interest than 
the service rendered by Station WING at Dayton during 
those hours. But the way for Appellant to present this 
matter before the Commission is to apply for a modification 
of its license to specify additional hours of operation. 
Under Section 1.385 of the Rules (Footnote 6, supra, p. 9) 
the application would be designated for hearing since a 
grant would obviously cause electrical interference to Sta¬ 
tion WING within its normally protected contour. The 
Commission would be required on its own motion to name 
Intervenor as a party (Section 1.387 of the Rules, 1 Pike & 
Fischer R. R. 51:387) and all the considerations which are 
material and relevant to a determination as to which station 
would better serve the public interest would presumably be 
adduced at the hearing. As the Commission properly stated 
in answer to Appellant’s contention that the service of 
WGRD and WING during the pre-sunrise period should be 
considered on a comparative basis: “That question would 
only arise on proceedings for the modification of WING’s 
license, and amendment of the Rules. Absent such pro¬ 
ceedings, we see no alternative but to grant WING’s re¬ 
quest that its right to protection be respected by directing 
WGRD to operate only during the daytime period—the only 
period for which WGRD is licensed.” (J. A. 22) 

C. Appellant Was Given an Adequate Hearing. 

Apart from the question of whether or not it is entitled 
to a full evidentiary hearing of the kind contemplated by 
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Section 316, Appellant contends (Brief, p. 14) that Section 
3.87(b) implicitly provides that the authority to operate 
pre-sunrise hours can be withdrawn only after a hearing. 
It is difficult to see how Appellant can fairly draw the con¬ 
struction of Section 3.87(b) for which it contends. The 
rule clearly provides that the only event that must occur is 
that the offending station receive notice that it is causing 
undue interference. A requirement of a hearing before 
such operations must cease would be wholly inconsistent 
with the Commission’s objective of achieving the most ef¬ 
fective use of the radio spectrum consistently with its 
statutory duty not to modify existing licenses by allow¬ 
ing objectionable electrical interference to normally-pro¬ 
tected contours. As we pointed out above, Section 3.87 
represented a practical attempt to allow extra hours to be 
used by a daytime-only or limited-time station so long, and 
only so long, as another station with prior rights was not 
using those hours and was not complaining of interfer- 
* ence. 11 

If, however, Section 3.87 can be construed to require 
some kind of hearing before the Commission orders a day- 
time-only station to cease pre-sunrise operations, that re¬ 
quirement was fully met in this case. As this Court stated 
in the Standard Airlines case, supra , p. 11, “The nature 
and extent of the hearing may be appropriate to the action 
being considered.” Appellant has never contended before 
the Commission and, indeed, does not contend even in this 
Court that it would have offered evidence to establish any 
material fact not accepted as true by the Commission or to 
refute any material fact upon which the Commission based 
its decision. Specifically, Appellant has never denied that 
objectionable interference was being caused to Intervenor’s 
station as found by the Commission. That finding was 

nit should be noted that the quotation in Appellant’s Brief (pp. 14-15) 
from the concurring opinion of Judge Stephens in the Croslcy case refers to 
special experimental authorizations and, as we have shown, (supra, pp. 9-10) 
has no bearing on the type of “ bonus” arrangement of which the Appellant 
took advantage. 
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based on information in the files of the Commission of which 
it properly took notice. Cf. United States v. Pierce Auto 
Freight Lines , 327 U. S. 515, 529-530. Therefore, an evi¬ 
dentiary hearing would have served no useful purpose. 12 
Appellant has argued, of course, that objectionable inter¬ 
ference that occurs during actual service of an unlimited¬ 
time station and has been complained of by that station is 
not “undue interference” within the meaning of Section 
3.87. The Commission was not required to hear oral argu¬ 
ment on that point before ordering Appellant to suspend 
operations. The proceeding before the Commission was 
solely one to interpret the scope of its own rule. For that 
purpose it received a series of pleadings submitted by Ap¬ 
pellant and Intervenor. Its two opinions (J. A. 17-28) 
show that it gave full and careful consideration to all the 
arguments advanced by Appellant. No more is required. 
Federal Communications Commission v. WJP, The Good¬ 
will Station , 337 U. S. 265. Suffice it to say that the Com¬ 
mission granted Appellant adequate opportunity to present 
all contentions of material fact or law which it desired in 
opposition to the complaint of Station WING. 

CONCLUSION. 

It is respectfully submitted that Appellant’s license has 
in no way been modified by the orders of which it complains 
and, therefore, this Court has no jurisdiction to review such 
orders under Section 402(b) of the Communications Act of 
1934, as amended. Moreover, to the extent that the validity 
of the Commission’s interpretation and application of Sec¬ 
tion 3.87 of its Rules is before this Court, it is submitted 
that the Commission’s interpretation and application are 

12 On April 28, 1954 the Commission in a Memorandum Order and Opinion 
(FCC 54-548, released April 30, 1954) denied Appellant’s request for an evi¬ 
dentiary hearing before making its order to cease pre-sunrise hours per¬ 
manent. It held that only the legal question of the Commission’s construction 
of Section 3.87 was involved, and an oral argument on that question has been 
scheduled for June 4, 1954. 
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reasonable and proper. The Appeal, therefore, should be 
dismissed. 

Respectfully submitted, 

Harold D. Cohen, 

1007 Ring Buildin 
Washington 6, D. 
Attorney for 
Intervenor 

Pierson and Ball, 

Of Counsel. 
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